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CONFLICT-OF-INTEREST LEGISLATION 


WEDNESDAY, MAY 25, 1960 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 


The subcommittee met, pursuant to recess, at 10:10 a.m., in room 
327, Old House Office Building, Hon. Emanuel Celler (chairman) 


presiding. 

Present : Representatives Celler, Rogers, Rodino, Toll, Meader, and 
McCulloch. 

Also present: Herbert N. Maletz, chief counsel, Julian H. Sing- 
man, associate chief counsel, and Richard C, Peet, associate counsel. 

The CuatrMan. The meeting will come to order. 

The Chair wishes to make a statement. This morning Subcom- 
mittee No. 5 of the Committee on the Judiciary resumes its hearings 
on bills dealing with conflict-of-interest. problems. First we shall 
hear testimony on H.R. 11657, introduced by Mr. Hébert, designed to 
prevent influence peddling by retired military officers in the field of 
military procurement. At this point I shall place in the record bills 
pending before the subcommittee, together with H.R. 11571 and 


H.R. 11657. 
(H.R. 1900, H.R. 2156, H.R, 2157, H.R. 7556, H.R. 10575, ALR. 


11571, and H.R. 11657 follow :) 
[H.R. 1900, 86th Cong., 2d sess.] 


A BILL To strengthen the criminal laws relating to bribery, graft, and conflicts of interest, 
and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) so much of chapter 11 of title 18 
of the United States Code as precedes section 214 is amended to read as follows: 


“CHAPTER 11 BRIBERY, GRAFT AND CONFLICTS OF INTEREST 

“Sec 

“201. Bribery of public officials 

“202. Bribery of witnesses 

“203. Compensation to Members of Congress, officers and others, in matters affecting the 
Government, 

“204. Practice in Court of Claims by Members of Congress. 

“205. Activities of officers and employees in claims against and other matters affecting the 
Government 

“206. Exemptions, retired officers of the armed forces. 

“207. Disqualification of former officers and employees In matters connected with former 
duties or involving former agencies. 

“208, Interested persons acting as Government agents. 

“209. Salary of Members of Congress, Government officials and employees payable only by 
United States. 

“210. Offer to procure appointive office. 

“211. Acceptance or solicitation to obtain appointive public office. 

“212. Offer of loan or gratuity to bank examiner. 

“213. Acceptance of loan or gratuity by bank examiner. 
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214. Offer for procurement of Federal Reserve bank loan and discount of commercial 
paper. 

‘215. Receipt of commissions or gifts for procuring loans 

“216. Receipt or charge of commissions or gifts for farm loan or land bank transactions. 

“217. Acceptance of consideration for adjustment of farm indebtedness 

“218. Voiding transactions in violation of chapter; recovery by the United States 


- 


‘§ 201. Bribery of public officials 

“(a) For the purpose of this section: ‘bribe’ means meney or other thing 
of value, or the promise thereof, and includes, without limiting the generality 
of the foregoing, an emolument, profit, commission, loan, honorarium, advantage, 
benefit, position, employment, or opportunity, and an agreement, check, note, 
order, contract, undertaking, obligation, gratuity, or security for the present or 
future delivery, conveyance, or procurement thereof. 

“ “public official’ means Member of, or Delegate to Congress, or Resident 
Commissioner, either before or after he has qualified, an officer, agent, or em 
ployee of the United States in the executive, legislative, or judicial branch 
of the Government, or of any agency, or juror, and 

“ ‘official act’ means any decision, judgment, verdict, recommendation, a 
tion, inaction, vote, absention, attention, or neglect by a public official en any 
question, matter, cause, suit, proceeding or controversy, which may at any time 
be pending, or which may by law be brought before such public official in his 
official capacity, or in his place of trust or profit, or his commission, aid in 
committing, collusion in, or allowance or facilitation of any fraud on the United 
States, or commission or omission of any act in violation of his lawful duty 

“(b) Whoever, otherwise than as provided by law for the proper discharge 
of official duty, directly or indirectly, gives, offers, or promises any bribe to, or 
at the direction or with the consent of 

“(1) any public official or former public official for or because of an 
official act actually or purportedly performed by such public official or 
former public official, or 

“(2) any person being about to become a public official, with intent to 
influence him in an official act, or 

“(3) any public official for or because of any actual or purported official 
act or the actual or purported influence of such public official on any actual 
or purported official act or with intent to induce such public official to 
influence any official act; or 

“(c) Whoever, otherwise than as provided by law for the proper discharge 
of official duty, 

“(1) for or because of an official act actually or purportedly performed 
by him, or 

“(2) with intent or agreement to be influenced in an official act, or 

“(3) being a public official, for or because of any actual or purported 
official act or his actual or purported influence thereon or with intent 
or agreement that he will influence or attempt to influence any official act, 

directly or indirectly asks, demands, exacts, solicits, seeks, accepts, or agrees 
to receive any bribe, for or to himself or to any person at his direction or with 
his consent 

“Shall be fined not more than $20,000 and three times the amount or value of 
the bribe, or imprisoned for not more than fifteen years, or both, and shall for- 
feit and be disqualified from holding any office of honor, trust, or profit under 
the United States. 

“The offenses and penalties prescribed in this section are separate from and 
in addition to those prescribed in the other sections of this chapter and those 
prescribed in sections 1503 and 1504 of this title 
“$202. Bribery of witnesses 

“Whoever, directly or indirectly, gives, offers, or promises a bribe, as that 
term is defined in section 201 of this title, to or at the direction or with the con- 
sent of any person for or because of, or with intent to influence the testimony of 
such person as a witness upon a trial, hearing, or other proceeding, before any 
court, any committee of either House or both Houses of Congress, or any agency, 
commission, or officer authorized by the laws of the United States to hear 
evidence or take testimony, or his absence therefrom, or 
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“Whoever, directly or indirectly, asks, demands, exacts, solicits, seeks, accepts, 
or agrees to receive any such bribe for or to himself or to any person at his direc- 
tion or with his consent, for or because of, or with intent or agreement to be 
influenced in testimony as a witness upon any such trial, hearing or other pro- 
ceeding, or his absence therefrom, 

“Shall be fined not more than $20,000 and three times the amount or value of 
the bribe, or imprisoned for not more than fifteen years, and shall forfeit and 
be disqualified from holding any office of honor, trust, or profit under the United 
States. 

“This section does not prohibit the payment or receipt of witness fees pro- 
vided by law, or the payment, by the party upon whose behalf a witness is called 
and receipt by a witness, of the reasonable cost of travel and subsistence in- 
curred and the reasonable value of time lost in attendance at any such trial, hear- 
ing, or proceeding, or, in the case of expert witnesses, involving a technical or 
professional opinion, a reasonable fee for time spent in the preparation of such 
opinion. 

“The offenses and penalties prescribed in this section are separate from and in 
addition to those prescribed in sections 1508 and 1505 of this title. 


“§ 203. Compensation to Members of Congress, officers and 


others in matters 
affecting the Government 


“Whoever, otherwise than as provided by law 


for the proper discharge of 
official duties, directly or indirectly receives or 


agrees to receive, or asks, 
demands, solicits, or seeks, any compensation for any services actually or pur- 
portedly rendered or to be rendered at a time when he 


is or was a Member 
of or Delegate to Congress or a Resident 


Commissioner, either before or after 
he has qualified, or an officer, agent, or employee of the United States in the 
executive, legislative, or judicial branch of the Government, or of any agency, 
either by himself or another, in relation to any proceeding, contract, claim, con- 
troversy, charge, accusation, arrest, or other matter in which the United States 
is a party or directly or indirectly interested before any department, agency, 
court martial, officer, or any civil, military, or naval commission, or 

“Whoever, knowingly, otherwise than as provided by law for the proper dis- 
charge of official duties, directly or indirectly gives, promises, or offers any com- 
pensation for any such services, actually or purportedly rendered or to be ren- 
dered at a time when the person to whom the compensation is given, promised, 
or offered, is or was such a Member, Delegate, Commissioner, officer, agent, or 
employee 

“Shall be fined not more than $10,000 or imprisoned not more than two years, 
or both: and shall be incapable of holding any office of honor, trust, or profit 
under the United States. 


“$ 204. Practice in Court of Claims by Member of Congress 

“Whoever, being a Member of or Delegate to Congress, or a Resident Com- 
missioner, either before or after he has qualified, practices in the Court of 
Claims, shall be fined not more than $10,000 or imprisoned not more than two 
years, or both: and shall be incapable of holding any office of honor, trust, or 
profit under the United States. 


“$905. Activities of officers and employees in claims against and other matters 
affecting the Government 

“Whoever, being an officer or employee of the United States or any department 
or agency thereof, or of the Senate or House of Representatives, acts as agent 
or attorney for prosecuting any claim against the United States, or aids or assists 
in the prosecution or support of any such claim otherwise than in the proper dis- 
charge of his official duties, or receives any gratuity, or any share of or interest 
in any such claim in consideration of assistance in the prosecution of such claim, 
or aids or assists anyone before any department, agency, court martial, officer, 
or any civil, military or naval commission in connection with any proceeding, 
contract, claim, controversy, charge, accusation, arrest, or other matter in which 
the United States is a party or directly or indirectly interested shall be fined not 
more than $10,000 or imprisoned not more than one year, or both. 

“Nothing herein prevents an officer or employee from taking uncompensated 
action, not inconsistent with the faithful performance of his duties, to aid or 
assist any person who is the subject of disciplinary proceedings which may result 
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in his removal or suspension from a position in the Government, or other penalty, 
or who has been removed or suspended from such a position, to present his 
defense or to be reinstated or restored to duty. 


“§ 206. Exemptions; retired officers of the Armed Forces 

“(1) Sections 281 and 283 of this title shall not apply to any person because 
of his status as a retired officer of the armed forces of the United States, while 
not on active duty, or his membership in the National Guard of the District of 
Columbia, or to any person specially excepted by act of Congress. 

“(2) Whoever, being a retired officer of the armed forces of the United States, 
while not on active duty. 

“(A) at any time represents any person in the sale of anything to the 
Government through the department in whose service he holds a retired 
status or knowingly acts as agent or attorney for or aids or assists anyone 
in connection with any proceeding, contract, claim, controversy, charge, 
accusation, arrest or other matter in which the United States is a party or 
directly or indirectly interested, involving any subject matter concerning 
which he had any responsibility while in active-duty status, or 

“(B) within two years after his retirement acts as agent or attorney for 
or aids or assists anyone in connection with any proceeding, contract, claim, 
controversy, charge, accusation, arrest, or other matter in which the United 
States is a party or directly or indirectly interested, and which involves 
the department in which he holds a retired status— 

“Shall be fined not more than $10,000, or imprisoned not more than one year, 
or both. 


“§ 207. Disqualification or former officers and employees in matters connected 
with former duties or involving former agency 

“Whoever, having been employed in any agency of the United States, includ- 
ing commissioned officers assigned to duty in such agency, after the time when 
such employment or service has ceased, knowingly acts as agent or attorney for, 
or aids or assists anyone in connection with any proceeding, contract, claim, 
controversy, charge, accusation, arrest, or other matter in which the United 
States is a party or directly or indirectly interested involving any subject matter 
concerning which he had any responsibility while so employed or assigned to 
duty, or 

“Whoever, having been so employed or assigned to duty, within two years 
after his last such employment or service has ceased, acts as agent or attorney 
for, or aids or assists anyone in connection with any proceeding, contract, claim, 
controversy, charge, accusation, arrest, or other matter in which the United 
States is a party or directly or indirectly interested, and which involves any 
agency in which he was so employed or assigned to duty, 

“Shall be fined not more than $10,000, or imprisoned not more than one year, 
or both. 
“§ 208. Interested persons acting as Government agents 

“Whoever, being an officer, agent, employee on leave of absence, or member 
of, or directly or indirectly interested in the pecuniary profits or contracts of 
any corporation, joint stock company, or association, or of any firm or partner- 
ship, or other business entity, is employed or acts as an officer or agent of the 
United States, or any agency for recommending or taking action with respect 
to any individual application to the Government for relief or assistance, on ap- 
peal or otherwise, made by such business entity, or for negotiating or execut- 
ing any Government contract or in any other manner transacting business with 
such business entity shall be fined not more than $2,000, or imprisoned not 
more than two years, or both. 


“§ 209. Salary of Members of Congress, Government officials and employees pay- 
able only by United States 

“Whoever receives any salary, or any contribution to or supplementation of 
salary, for or in connection with his services as a Member of or Delegate to 
Congress or a Resident Commissioner, or an officer, agent, or employee of the 
United States in the executive, legislative, or judicial branch of the Govern- 
ment, or of any agency from any source other than the Government of the United 
States, except as may be contributed out of the treasury of any State, county, 
or municipality ; or 
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“Whoever, whether a person, association, or corporation, pays, or makes any 
contribution to, or in any way supplements the salary of, any such a Member, 
Delegate, Commissioner, officer, agent, or employee— 

“Shall be fined not more than $1,000 or imprisoned not more than six months, 
or both.” 

(b) Sections 214 and 215 of chapter 11 of title 18 of the United States Code 
are respectively redesignated sections 210 and 211; 

(c) Sections 216 and 223 of chapter 11 of title 18 of the United States Code 
are repealed ; 

(ad) Sections 217, 218, 219, 220, 221, and 222 of chapter 11 of title 18 of the 
United States Code are respectively redesignated sections 212, 213, 214, 215, 
216, and 217; 

(e) Chapter 11 of title 18 of the United States Code is further amended by 
adding at the end thereof the following new section: 


“$218. Voiding transactions in violation of chapter; recovery by the United 
States 

“The President or, under regulations prescribed by him, the head of the agency 
involved, may declare void and rescind any contract, loan, grant, subsidy, 
license, right, permit, franchise, use, authority, privilege, benefit, certificate, rul- 
ing, decision, opinion, or rate schedule awarded, granted, paid, furnished, or pub- 
lished or the performance of any service or transfer or delivery of any thing 
to, by, or for any agency of the United States or officer or employee of the United 
States or person acting on behalf thereof, in violation of this chapter, and the 
United States shall be entitled to recover in addition to any penalty prescribed 
in this title, the amount expended or the thing transferred or delivered on its 
behalf, or the reasonable value thereof.” 

(f) Sections 281, 282, 288, and 284 of chapter 15 of title 18, section 434 of chap- 
ter 23 of title 18, and section 1914 of chapter 98 of title 18 of the United States 
Code are repealed : 

(zg) Section 113 of the Renegotiation Act of 1951 (59 U.S.C. App., see. 122% 
(Supp. 1952) ) and section 190 of the Revised Statutes (5 U.S.C., sec. 99 (1952) ) 
are repealed. 


fH.R. 2156, 86th Cong., 1st sess.] 


A BILL To strengthen the criminal laws relating to bribery, graft, and conflicts of interest, 
and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) so much of chapter 11 of title 18 
of the United States Code as precedes section 214 is amended to read as follows: 


“CHAPTER 11-—-BRiBeryY, GRAFT, AND CONFLICTS OF INTEREST 


“Sec 

“201. Bribery of public officials 

“202. Bribery of witnesses 

“203. Compensation to Members of Congress, officers and others, in matters affecting the 
Government 

“204. Practice in Court of Claims by Members of Congress. 

“205. Activities of officers and employees in claims against and other matters affecting the 
Government 

“206. Exemptions ; retired officers of the Armed Forces 

“207. Disqualification of former officers and employees in matters connected with former 
duties or involving former agencies. 

“208. Interested persons acting as Government agents. 

“209. Salary of Members of Congress, Government officials and employees payable only by 
United States 

“210. Offer to procure appointive office 

“211. Acceptance or solicitation to obtain appointive public office. 

“212. Offer of loan or gratuity to bank examiner 

“213. Acceptance of loan or gratuity by bank examiner 

“214. Offer for procurement of Federal Reserve bank loan and discount of commercial 

paper 

Receipt of commissions or gifts for procuring loans. 

Receipt or charge of commissions or gift for farm loan or land bank transactions. 

Acceptance of consideration for adjustment of farm indebtedness. 

Voiding transactions in violation of chapter; recovery by the United States. 


“$201. Bribery of public officials 
“(a) For the purpose of this section: 
“ ‘bribe’ means money or other thing of value, or the promise thereof, and 


includes, without limiting the generality of the foregoing, an emolument, 
profit, commission, loan, honorarium, advantage, benefit, position, employ- 
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ment, or opportunity, and an agreement, check, note, order, contract, under- 
taking, obligation, gratuity, or security for the present or future delivery, 
conveyance, or procurement thereof ; 

“public official’ means Member of, or Delegate to Congress, or Resident 
Commissioner, either before or after he has qualified, an oflicer, agent, or 
employee of the United States in the executive, legislative, or judicial branch 
of the Government, or of any ageney, or juror; and 

“ ‘official act’ means any decision, judgment, verdict, recommendation, 
action, inaction, vote, abstention, attention, or neglect by a public official on 
any question, matter, cause, suit, proceeding or controversy, which nay at 
any time be pending, or which may by law be brought before such public 
official in his official capacity, or in his place of trust or profit, or his com- 
mission, aid in committing, collusion in, or allowance or facilitation of any 
fraud on the United States, or commission or omission of any act in violation 
of his lawful duty. 

“(b) Whoever, otherwise than as provided by law for the proper discharge of 
official duty, directly or indirectly, gives, offers, or promises any bribe to, or 
at the direction or with the consent of 

“(1) any public official or former public official for or because of an 
official act actually or purportedly performed by such public official or former 
publie official, or 

“(2) any person being about to become a public official, with intent to 
influence him in an official act, or 

“(3) any public official for or because of any actual or purported official 
act or the actual or purported influence of such public official on any actual 
or purported offieial act or with intent to induce such public official to 
influence any official act: or 

“(c) Whoever, otherwise than as provided by law for the proper discharge of 
official duty, 

“(1) for or because of an official act actually or purportedly performed 
by him, or 


“(2) with intent or agreement to be influenced in an official act, or 
“(3) being a publie official, for or because of any actual or purported 
official act or his actual or purported influence thereon or with intent or 
agreement that he will influence or attempt to influence any official act, 
directly or indirectly asks, demands, exacts, solicits, seeks, accepts, or agrees to 
receive any bribe, for or to himself or to any person at his direction or with 
his consent 

“Shall be fined not more than $20,000 and three times the amount or value 
of the bribe, or imprisoned for not more than fifteen years, or both, and shall 
forfeit and be disqualified from holding any office of honor, trust, or profit under 
the United States. 

“The offenses and penalties prescribed in this section are separate from and in 
addition to those prescribed in the other sections of this chapter and those pre 
scribed in sections 1508 and 1504 of this title 
“§$ 202. Bribery of witnesses 

“Whoever, directly or indirectly, gives, offers, or promises a bribe, as that 
term is defined in section 201 of this title, to or at the direction or with the con 
sent of any person for or because of, or with intent to influence the testimony of 
such person as a witness upon a trial, hearing, or other proceeding, before any 
court, any committee of either House or both Houses of Congress, or any agency, 
commission, or officer authorized by the laws of the United States to hear 
evidence or take testimony, or his absence therefrom, or 

“Whoever, directly or indirectly, asks, demands, exacts, solicits, seeks, ac- 
cepts, or agrees to receive any such bribe for or to himself or to any person 
at his direction or with his consent, for or because of, or with intent or agree- 
ment to be influenced in testimony as a witness upon any such trial, hearing 
or other proceeding, or his absence therefrom 

“Shall be fined not more than $20,000 and three times the amount of value of 
the bribe, or imprisoned for not more than fifteen years, and shall forfeit and 
be disqualified from holding any office of honor, trust, or profit under the United 
States. 

“This section does not prohibit the payment or receipt of witness fees provided 
by law, or the payment, by the party upon whose behalf a witness is called and 
receipt by a witness, of the reasonable cost of travel and subsistence incurred 
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and the reasonable value of time lost in attendance at any such trial, hearing, or 
proceeding, or, in the case of expert witnesses, involving a technical or profes- 
sional opinion, a reasonable fee for time spent in the preparation of such opinion. 

“The offenses and penalties prescribed in this section are separate from and in 
addition to those prescribed in sections 1503 and 1505 of this title. 


“§ 203. Compensation to Members of Congress, officers and others in matters 
affecting the Government 

“Whoever, otherwise than as provided by law for the proper discharge of 
official duties, directly or indirectly receives or agrees to receive, or asks, 
demands, solicits, or seeks, any compensation for any services actually or pur- 
portedly rendered or to be rendered at a time when he is or was a Member of or 
Delegate to Congress or a Resident Commissioner, either before or after he has 
qualified, or an officer, agent, or employee of the United States in the executive, 
legislative, or judicial branch of the Government, or any agency, either by 
himself or another, in relation to any proceeding, contract, claim, controversy, 
charge, accusation, arrest, or other matter in which the United States is a party 
or directly or indirectly interested, before any department, agency, court martial, 
officer, or any civil, military, or naval commission, or 

“Whoever, knowingly, otherwise than as provided by law for the proper dis- 
charge of official duties, directly or indirectly gives, promises, or offers any 
compensation for any such services, actually or purportedly rendered or to be 
rendered at a time when the person to whom the compensation is given, prom- 
ised, or offered, is or was such a Member, Delegate, Commissioner, officer, 
agent, or employee 

“Shall be fined not more than $10,000 or imprisoned not more than two years, or 
both; and shall be incapable of holding any office of honor, trust, or profit under 
the United States 


“$204. Practice in Court of Claims by Members of Congress 

“Whoever, being a Member of or Delegate to Congress, or a Resident Commis- 
sioner, either before or after he has qualified, practices in the Court of Claims, 
shall be fined not more than $10,000 or imprisened not more than two years, or 
both; and shall be incapable of holding any office of honor, trust, or profit under 
the United States 


“$205. Activities of officers and employees in claims against and other matters 


affecting the Government 

“Whoever, being an officer or employee of the United States or any department 
or agency thereof, or of the Senate or House of Representatives, acts as agent or 
attorney for prosecuting any claim against the United States, or aids or assists 
in the prosecution or support of any such claim otherwise than in the proper 
discharge of his official duties, or receives any gratuity, or any share of or 
interest in any such claim in consideration of assistance in the prosecution of 
such claim, or aids or assists anyone before any department, agency, court 


‘) 


martial, officer, or any civil, military or naval commission in connection with any 
proceeding, contract, claim, controversy, charge, accusation, arrest, or other 
matter in which the United States is a party or directly or indirectly interested 
shall be fined not more than $10,000 or imprisoned not more than one year, or 
both 
“Nothing herein prevents an officer or employee from taking uncompensated 
action, not inconsistent with the faithful performance of his duties, to aid or 
assist any person whois the subject of disciplinary proceedings which may result 
in his removal or suspension from a position in the Government, or other pen- 
alty, or who has been removed or suspended from such a position, to present his 
defense or to be reinstated or restored to duty. 
“$206, Exemptions; retired officers of the Armed Forces 
“(1) Sections 2053 and 205 of this title shall not apply to any person because 
of his status as a retired officer of the Armed Forces of the United States, while 
not on active duty, or his membership in the National Guard of the District of 
Columbia, or to any person specially excepted by Act of Congress. 
“(2) Whoever, being a retired officer of the Armed Forces of the United 
States, while not on active duty, 
“(A) at any time represents any person in the sale of anything to the 
Government through the department in whose service he holds a retired 
status or knowingly acts as agent or attorney for or aids or assists anyone in 
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connection with any proceeding, contract, claim, controversy, charge, accusa- 
tion, arrest or other matter in which the United States is a party or directly 
or indirectly interested, involving any subject matter concerning which he 
had any responsibility while in active-duty status, or 
“(B) within two years after his retirement acts as agent or attorney for 
or aids or assists anyone in connection with any proceeding, contract, claim, 
controversy, charge, accusation, arrest or other matter in which the United 
States is a party or directly or indirectly interested, and which involves 
the department in which he holds a retired status 
“Shall be fined not more than $10,000, or imprisoned not more than one year, 
or both. 


“§ 207. Disqualification of former officers and employees in matters connected 
with former duties or involving former agency 

“Whoever, having been employed in any agency of the United States, includ- 
ing commissioned officers assigned to duty in such agency, after the time when 
such employment or service has ceased, knowingly acts as agent or attorney 
for, or aids or assists anyone in connection with any proceeding, contract, claim, 
controversy, charge, accusation, arrest, or other matter in which the United 
States is a party or directly or indirectly interested involving any subject mat- 
ter concerning which he had any responsibility while so employed or assigned to 
duty, or 

“Whoever, having been so employed or assigned to duty, within two years after 
his last such employment or service has ceased, acts as agent or attorney for, or 
aids or assists anyone in connection with any proceeding, contract, claim, con- 
troversy, charge, accusation, arrest, or other matter in which the United States 
is a party or directly or indirectly interested, and which involves any agency in 
which he was so employed or assigned to duty, 

“Shall be fined not more than $10,000, or imprisoned not more than one year, 
or both. 


“§ 208. Interested persons acting as Government agents 

“Whoever, being an officer, agent, employee on leave of absence, or member of, 
or directly or indirectly interested in the pecuniary profits or contracts of any 
corporation, joint stock company, or association, or of any firm or partnership, 
or other business entity, is employed or acts as an officer or agent of the United 
States, or any agency for recommending or taking action with respect to any 
individual application to the Government for relief or assistance, on appeal or 
otherwise, made by such business entity, or for negotiating or executing any 
Government contract or in any other manner transacting business with such 
business entity shall be fined not more than $2,000, or imprisoned not more than 
two years, or both. 


“§ 209. Salary of Members of Congress, Government officials and employees pay- 
able only by United States 

“Whoever receives any salary, or any contribution to or supplementation of 
salary, for or in connection with his services as a Member of or Delegate to 
Congress or a Resident Commissioner, or an officer, agent, or employee of the 
United States in the executive, legislative, or judicial branch of the Government, 
or of any agency from any source other than the Government of the United 
States, except as may be contributed out of the treasury of any State, county, or 
municipality ; or 

“Whoever, whether a person, association, or corporation, pays, or makes any 
contribution to, or in any way supplements the salary of, any such a Member, 
Delegate, Commissioner, officer, agent, or employee— 

“Shall be fined not more than $1,000 or imprisoned not more than six months, 
or both.” 

(b) Sections 214 and 215 of chapter 11 of title 18 of the United States Code 
are respectively redesignated sections 210 and 211; 

(ec) Sections 216 and 223 of chapter 11 of title 18 of the United States Code 
are repealed ; 

(d) Sections 217, 218, 219, 220, 221, and 222 of chapter 11 of title 18 of the 
United States Code are respectively redesignated sections 212, 213, 214, 215, 216, 
and 217; 

(e) Chapter 11 of title 18 of the United States Code is further amended by 
adding at the end thereof the following new section : 
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“$218. Voiding transactions in violation of chapter; recovery by the United 
States 


“The President or, under regulations prescribed by him, the head of the 
agency involved, may declare void and rescind any contract, loan, grant, subsidy, 
license, right, permit, franchise, use, authority, privilege, benefit, certificate, 
ruling, decision, opinion, or rate schedule awarded, granted, paid, furnished, 
or published, or the performance of any service or transfer or delivery of any 
thing to, by, or for any agency of the United States or officer or employee of 
the United States or person acting on behalf thereof, in violation of this chapter, 
and the United States shall be entitled to recover in addition to any penalty 
prescribed in this title, the amount expended or the thing transferred or de- 
livered on its behalf, or the reasonable value thereof.” 

Sec. 2. Sections 281, 282, 283, and 284 of chapter 15 of title 18, section 434 
of chapter 23 of title 18, and section 1914 of chapter 93 of title 18 of the United 
States Code are repealed. 

Sec. 3. Section 118 of the Renegotiation Act of 1951 (50 U.S.C. App. 122% 
(Supp. 1952)) and section 190 of the Revised Statutes (5 U.S.C. 99 (1952 
are repealed. 


iil R. 2157, S6th Cong... Ist sess | 


A BILL To implement the criminal laws relating to bribery, graft, and conflict of interest 
in Government employment and to promote ethics in Government 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That this Act may be cited as the 
“Government Ethies Act of 1959". 


TITLE I—DECLARATION OF POLICY 
Sec, 101. It is the purpose of this Act to implement the criminal laws relating 
to bribery, graft, and conflict of interest in Government employment and to 
strengthen the faith and confidence of the American people in their Government 
by promoting high moral standards in the conduct of that Government through 
the establishment of rules and requirements with respect to the conduct of 
Government officials and employees and other individuals dealing with the 
Government, 


TITLE II—ESTABLISHMENT OF CODE OF OFFICIAL CONDUCT FOR 
THE EXECUTIVE BRANCH 


Sec. 201. The Administrative Procedure Act is amended by inserting before 
section 1 thereof “TITLE I” and by adding at the end thereof a new title as 
follows: 

“TITLE II 

“Sec. 101. This title may be cited as the ‘Code of Official Conduct for the 
Executive Branch.’ 

“Sec. 102. It shall be improper conduct for any officer or employee in the 
executive branch of the Government 

“(a) (1) to accept, directly or indirectly, any gift, favor, or service 
from, or (2) to discuss or consider his future employment with, or (3) 
to become unduly involved, through frequent or expensive social engage- 
ments with, any person outside the Government with whom he transacts 
business on behalf of the United States, or whose interests may be sub- 
stantially affected by his performance of official duty ; 

“(b) to engage, directly or indirectly, in any personal business trans- 
action or private arrangement for personal profit, including any investment, 
speculation, or employment, which accrues from or is based upon his official 
position or authority or upon confidential information which he gains by 
reason of such position or authority: 

“(c¢) to divulge confidential commercial or economic information, or 
confidential information concerning the operations of any Government 
agency, to any unauthorized person, or to release any such information 
in advance of the time prescribed for its authorized release ; 

“(d) directly or indirectly to acquire or to retain financial interests, or 
to engage in private activities or employments, which conflict with the 
performance of his official duties ; 
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“(e) to participate in any manner on behalf of the United States in the 
negotiation of contracts, the making of loans, the granting of subsidies, 
the fixing of rates or the issuance of permits or certificates, or in any 
investigation or prosecution, which affects chiefly a person (1) by w hom 
he has been employed or with whom he has had any economic interest 
within the preceding two years, or (2) with whom he has any economie 
interest, or any pending negotiations concerning a prospective economic 
interest ; or 

“(f) to fail to conduct his personal and official affairs so that no reason- 
able suspicion or appearance of the violation of subsections (a) through 
(e) of this section can arise. 

“Sec. 103. It shall be improper conduct for any former officer or employee 
in the executive branch of the Government, including any retired officer of 
the Armed Forces of the United States, at any time knowingly to represent any 
person in connection with, or to participate in the preparation of any proceed- 
ing, contract, claim, controversy or other matter, in which the United States 
is a party or directly or indirectly interested and which involves a subject 
matter concerning which he had any official responsibility or officially acquired 
confidential information during the period of his Government employment or 
his active duty. 

“Sec. 104. It shall be improper conduct for any officer or employee in the execu- 
tive branch of the Government, within two years after his Government employ- 
ment has ceased, and for any retired officer of the Armed Forces of the United 
States within two years after his retirement, knowingly to represent any person 
in connection with, or to participate in the preparation of any proceeding, con- 
tract, claim, or controversy, or other matter in which the United States is a party 
or directly or indirectly interested, and which involves the agency in which he 
was employed or assigned to active duty. 

“Sec. 105. It shall be improper conduct for any person 

“(a)(1) to give, directly or indirectly, any gift, favor or service to, or 
(2) to discuss or consider future employment of or (3) to become unduly 
involved, through frequent or expensive social engagements, with any officer 
or employee of the executive branch of the Government who transacts 
business with him on behalf of the United States, or whose performance of 
official duty may substantially affect his interests; 

“(b) to persuade any officer or employee in the Executive branch of the 
Government to divulge confidential commercial or economic information, or 
confidential information concerning the operations of any Government 
agency to any unauthorized person, or to release any such information in 
advance of the time prescribed for its authorized release; or 

“(c) knowingly to employ any former officer or employee of the executive 
branch of the Government, or any retired officer of the Armed Forces of the 
United States, under circumstances which would constitute improper con- 
duct on the part of such former officer or employee or retired officer of the 
Armed Forces, within the meaning of section 103 or 104 of this title. 

“Sec. 106. It shall be improper conduct for any party to a contested agency 
proceeding which has been designated for hearing, or his representative, or any 
person on his behalf, to consult with, advise, or make oral or written presenta- 
tion to any agency member or employee concerning any question of law or fact 
involved in the proceeding, except upon notice and opportunity for all parties 


to participate. ; 
“Seo. 107. (a) The head of any agency in the executive branch of the 


Government— 2 
“(1) may, after notice and hearing, dismiss any officer or employee in 
his agency upon finding that such officer or employee has violated section 

102 of this title; 
“(2) may, after notice and hearing, bar the 
agency, for such period of time as he deems proper, of any former officer or 
employee or any retired officer of the Armed Forces of the United States, 


appearance before such 





“ 
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upon finding that such former officer or employee or retired officer of the 
Armed Forces has violated section 103 or 104 of this title; 

“(3) may require any person who is represented by another person in an 
appearance before such agency in connection with any proceeding or other 
matter to certify under penalty of perjury that such representative will not, 
by such appearance, violate section 103 or 104 of this title; 

“(4) may, after notice and hearing, bar any person from negotiating or 
competing for any business with his agency, for such period of time as he 
deems proper, upon finding that such person has violated section 105 or 106 
of this title; or 

“(5) may, under regulations prescribed by the President of the United 
States, cancel any contract, loan, subsidy, rate, permit, or certificate which 
he finds, after notice and hearing, to have been procured as a result of 
improper conduct within the meaning of this title. 

“(b) Whenever the head of any agency exercises the authority conferred by 
paragraphs (1), (2), (4), or (5) of subsection (a) he shall furnish a written 
statement of his findings to the person concerned and shall have such statement 
published in the Federal Register unless he determines that such publication 
would not be in the public interest.” 

Sec. 202. Reference in title I of the Administrative Procedure Act (other than 
in sections 1 and 2 thereof) to “this Act” shall be held to refer only to title I 
of such Act, as amended by this Act. References in any other law, or in any 
rule or regulation, in effect prior to the date of enactment of this Act, to the 
Administrative Procedure Act shall be held to refer only to title I of such Act, 
as amended by this Act. 


{[H.R. 7556, 86th Cong., Ist sess. ] 


A BILL To prohibit under certain conditions, for two years, the employment of a former 
employee of the Federal Government by any persons, concern, or foreign government with 
which certain transactions were handled 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 284 of title 18, United 
States Code, is amended by inserting “(a)” immediately before “Whoever” and 
by adding at the end thereof the following: 

“(b) It shall be unlawful for any person or concern knowingly, either directly 
or indirectly, to employ or to offer or promise to employ any person who as an 
employee of the Federal Government at any time in a two year period prior to 
termination of his Federal employment has dealt with the claim against the 
Federal Government or business of such first-mentioned person or concern and 
who has terminated his Federal employment within two years previous to such 
employment or offer or promise of employment: Provided, however, That minor 
ministerial dealings shall not be included in this prohibition: And provided 
further, That the word “business” as used in this section relates only to business 
operations or transactions of the first-mentioned person or concern and excludes 
regulations or orders of general application and their effect on such business. 

“(c) It shall be unlawful for any person who as an employee of the Federal 
Government at any time in a two year period prior to termination of his Fed- 
eral employment has dealt with the claim against the Federal Government or 
business of a person, concern, or foreign government to accept or to promise to 
accept employment with such person, concern, or government within two years 
after such employee has terminated his Federal employment. 

“(d) This section shall not apply to employment begun with any person, 
concern, or foreign government employer before the effective date of subsections 
(b) and (c) of this section nor to Federal employment by the Atomic Energy 
Commission or by the Securities and Exchange Commission. 

“(e) Any person who violates subsections (b) and (c) of this section shall, 
upon conviction thereof, be fined not more than $10,000 or imprisoned not more 
than one year, or both.” 
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[H.R. 10575, 86th Cong., 2d sess. } 
A BILL To supplement and revise the criminal laws prescribing restrictions against 


conflicts of interest applicable to employees of the executive branch of the Government 
of the United States, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembied, 
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See. 21. Acts in violation of Executive Conflict of Interest Act 
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Sec. 32. Amendment of title 18, United States Code, sections 251, 283, and 4534 
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Sec. 41. Short title 


Sec. 42. Effective date 
TITLE I—PROHIBITED CONDUCT, ADMINISTRATION AND PROCEDURE 


81. Preamble; declaration of policy and purpose 

(a) The proper operation of a democratic government requires that officials 
be independent and impartial; that government decisions and policy be made in 
the proper channels of the governmental structure; that public office not be used 
for personal gain; and that the public have confidence in the integrity of its 
government. The attainment of one or more of these ends is impaired whenever 
there exists, or appears to exist, an actual or potential conflict between the pri 
vate interests of a government employee and his duties as an official. The public 
interest, therefore, requires that the law protect against such conflicts of 
interest and establish appropriate ethical standards with respect to employee 
conduct in situations where actual or potential conflicts exist. 

(b) It is also fundamental to the effectiveness of democratic government that, 
to the maximum extent possible, the most qualified individuals in the society 
serve its government. Accordingly, legal protections again conflicts of interest 
must be so designed as not unnecessarily or unreasonably to impede the recruit- 
ment and retention by the government of those men and women who are most 
qualified to serve it. An essential principle underlying the staffing of our govern- 
mental structure is that its employees should not be denied the opportunity, 
available to all other citizens, to acquire and retain private economic and other 
interests, except where actual or potential conflicts with the responsibility of 
such employees to the public cannot be avoided. 

(c) It is the policy and purpose of this Act to promote and balance the dual 
objectives of protecting Government integrity and of facilitating the recruitment 
and retention of the personnel needed by Government, by prescribing essential 
restrictions against conflicts of interest in the executive branch of the Govern- 
ment without creating unnecessary barriers to public service 
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§ 2. Definitions 


Unless the context of this Act otherwise clearly requires, for purposes of this 
Act the terms defined in this section shall have the respective meanings herein- 
after set forth. The terms defined in this section include: “agency”; “agency 
head” and “head of an agency”; “assist”; “compensation”; “Government 
action”: “Government employee’; “intermittent Government employee”; “par- 
ticipate’; “person”; “regular Government employee”; “responsibility”; “State” ; 
“thing of economic value”; and “transaction involving the Government”. 

(a) “Agency” means 

(1) the Execntive Office of the President; 

(2) an executive department ; 

(3) an independent establishment within the executive branch; and 

(4) a Government corporation. 

For purposes of this subsection (a)- 

(i) the executive departments are the Departments of State; Defense; 
Treasury: Justice; Post Office; Interior; Agriculture; Commerce; Labor; 
and Health, Edueation, and Welfare: and 

(ii) “independent establishment within the executive branch” means any 
establishment, commission, board, committee or other unincorporated instru- 
mentality of the United States which is not 

(A) part of an executive department or Government corporation; or 
(B) part of the legislative or judicial branches of the United States. 

(lif) “Government corporation” means any corporation which is either 
defined as a “wholly owned Government corporation” in the Government 
Corporations Control Act of 1946 or is designated as a Government corpora- 
tion for purposes of this Act by the President by regulations issued pursuant 
to section 10 

(b) “Agency head” and “head of an agency” mean the chief executive officer 
of an agency, who shall be the chairman in the case of an independent establish- 
ment which is a commission, board, or committee. The Secretary of Defense may 
delegate to the Secretaries of the Army, the Navy, and Air Force such of his 
responsibilities as an agency head as he may deem appropriate. 

(c) “Assist” means to act, or offer or agree to act, in such a way as to help, 
aid, advise, furnish information to, or otherwise provide assistance to, another 
person with knowledge that such action is of help, aid, advice, or assistance to 
such person and with intent so to assist such person 

(d) “Compensation” means any thing of economic value, however designated, 
which is paid, looned, granted, or transferred, or to be paid, loaned, granted, or 
transferred for, or in consideration of, personal services to any person or to the 
United States 

(e) “Government action” means any action on the part of the executive branch 
of the United States, including, but not limited to 

(1) any decision, determination, finding, ruling, or order, including the 
judgment or verdict of a military court or board: and 

(2) any grant, payment, award, license, contract, transaction, sanction 
or approval, or the denial thereof, or failure to act with respect thereto. 

(f) “Government employee” means any individual who is 

(1) appointed by one of the following acting in his official capacity 

(A) the President of the United States, or 
(B) a person who qualifies as an employee under this definition ; and 

(2) engaged in the performance of a Federal function under authority of 
the Constitution, an Act of Congress, or an Executive act : and 

3) under the supervision or authority of one of the persons listed in 
(A) or (B) under (1). 

Notwithstanding the foregoing, the term “Government employee” shall not in- 
clude any of the following 

(i) officers and employees in the legislative and judicial branches of the 
United States; 

(ii) employees of the District of Columbia ; 

(iii) employees of corporations other than Government corporations as 
defined in subsection (a) (ili) of this section : and 

(iv) a reserve of the Armed Forces, when he is not on active duty and is 
not otherwise a Government employee. 

An individual shall not be deemed an employee solely by reason of his receipt 
of a pension, disability payments, or other payments not made for current serv- 
ices, or by reason of his being subject to recall to active service. 
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Every Government employee shall be deemed either “intermittent” or “reg- 
ular”, as determined by the definitions contained in subsections (g) and (j), re- 
spectively, of this section. 

(g) “Intermittent Government employee’ means any Government employee 
who has performed services as such employee on not more than fifty-two working 
days (which shall not include Saturdays, Sundays, and holidays) out of the 
preceding three hundred and sixty-five calendar days: Provided, however, That 

(1) the President may issue an order increasing to not more than one 
hundred and thirty days the number of working days within a three hundred 
and sixty-five calendar day period on which a particular Government em- 
ployee may perform services while still being classified as an intermittent 
Government employee for purposes of this Act: Provided, That the President 
shall make a determination that the national interest requires the retention 
of such employee's services during a further specified period. A statement 
of the pertinent facts and of the President's determination of national in- 
terest shall be published in the Federal Register ; 

(2) a Reserve of the Armed Forces, unless otherwise a regular Government 
employee, shall be classified as an intermittent Government employee for 
purposes of this Act while on active duty solely for training, irrespective 
of the number of working days of such training: 

(3) irrespective of the fact he has performed services on less than fifty 
two working days, a Government employee shall be deemed a regular Goy- 
ernment employee, as defined in subsection (j) of this section, and not an 
intermittent Government employee, if 

(A) he was appointed to a position calling for regular and continuing 
full-time services, and 

(B) his appointment did not evidence an intent that his services 
would be for a period of less than one hundred and thirty working days 
in the three hundred and sixty-five calendar day period following such 
appointment. 

The termination of any particular term of employment of an intermittent 
Government employee shall take effect on the day when the earliest of the 
follow ing events occurs : 

(i) He becomes a regular Government employee, as defined in subsection 
(j) of this section ; 

(ii) He resigns, retires, or is dismissed, or the termination of his status 
is otherwise clearly evidenced ; or 

(iii) Three hundred and sixty-five calendar days shall have elapsed 
since the last working day on which he shall have performed services as 
an intermittent Government employee, unless his appointment was expressly 
for a longer period. 

An intermittent Government employee shall be in such status on days on 
which he performs no services as well as days on which he performs services. 

(h) “Participate,” in connection with a transaction involving the Govern- 
ment, means to participate in Government action or a proceeding personally and 
substantially as a Government employee, through approval, disapproval, ree- 
ommendation, decision, the rendering of advice, investigation, or otherwise. 

(i) “Person” means any— 

(1) individual ; 

(2) partnership, association, corporation, firm, institution, trust, founda- 
tion, or other entity (other than the United States or an agency), whether 
or not operated for profit; 

(3) State or municipality of the United States or any subdivision thereof, 
including public districts and authorities ; and 

(4) foreign country or subdivision thereof 

(j) “Regular Government employee” means any Government employee other 
than an intermittent Government employee, as defined in subsection (g) of 
this section. The termination of any particular term of employment of a regu- 
lar Government employee shall take effect when he resigns, retires, or is dis- 
missed, or the termination of his status is otherwise clearly evidenced 

(k) “Responsibility,” in connection with a transaction involving the Govern- 
ment, means the direct administrative or operating authority, whether intermedi- 
ate or final, and either exercisable alone or with others, and either personally 
or through subordinates, effectively to approve, disapprove, or otherwise direct 
Government action in respect of such transaction. 
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(1) “State” means any State of the United States and the District of Colum- 
bia, Puerto Rico, Guam, and the Virgin Islands. 

(m) “Thing of economic value” means any money or other thing having eco- 
nomic value, and includes, without limiting the generality of the foregoing— 

(1) any loan property interest, interest in a contract, or other chose in 
action, and any employment or other arrangement involving a right to com- 
pensation ; 

(2) any option to obtain a thing of economic value, irrespective of the 
conditions to the exercise of such option ; and 

(3) any promise or undertaking for the present or future delivery or 
procurement of a thing of economic value. 

In the case of an option, promise, or undertaking, the time of receipt of the 
thing of economic value shall be deemed to be, respectively, the time the right to 
the option becomes fixed, irrespective of the conditions to its exercise, and the 
time the promise or undertaking is made, irrespective of the conditions to its 
performance. 

(n) “Transaction involving the Government” means any proceeding, applica- 
tion, submission, request for a ruling, or other determination, contract, claim, 
case, or other such particular matter 

(1) which the Government employee or former Government employee in 
question believes, or has reason to believe, is, or will be, the subject of 
Government action ; or 

(2) in or to which the United States is a party; or 

(3) in which the United States has a direct and substantial proprietary 
interest. 


§3. Acts affecting a personal economic interest 

(a) ECONOMIC INTEREST OF A GOVERNMENT EMPLOYER.—-No Government em- 
ployee shall participate in a transaction involving the Government in the conse- 
quences of which he has a substantial economic interest of which he may 
reasonably be expected to know. 

(b) ECONOMIC INTERESTS OF PERSONS IN WHICH A GOVERNMENT EMPLOYEE 
HAS AN INTEREST..-No Government employee shall participate in a transaction 
involving the Government in the consequences of which, to his actual knowledge, 
any of the following persons has a direct and substantial economic interest: 

(1) His spouse or child: or 

(2) Any person in which he has a substantial economic interest of which 
he may reasonably be expected to know; or 

(3) Any person of which he is an officer, director, trustee, partner, or 
employee ; or 

(4) Any person with whom he is negotiating or has any arrangement con- 
cerning prospective employment ;: or 

(5) Any person who is a party to an existing contract with such Govern- 
ment employee or an obligee of such Government employee as to a thing of 
economic value and who, by reason thereof, is in a position to affect directly 
and substantially such employee’s economic interests 

(ec) DISQUALIFICATION Every Government employee shall disqualify himself 
from participating in a transaction involving the Government when a violation 
of subsection (a) or (b) would otherwise result. The procedures for such dis- 
qualification shall be established by regulations issued pursuant to section 10. 

(dd) SUBSTANTIAL ECONOMIC INTEREST The term “substantial economic in- 
terest” may be defined by regulations issued by the President pursuant to section 
10, but the term shall not include 

(1) the interest of a Government employee in his grade, salary, or other 
matters arising solely from his Government employment: 

(2) the interest of a Government employee, or of a person referred to in 
subsection (b) solely as a member of the general public, or of any signifi 
cant economic or other segment of the general public. 

(e) PRESIDENTIAL EXEMPTION.—-The President may issue an order suspending 
the operation of subsections (a) and (b), in whole or in part, as to a particular 
employee with respect to transactions involving the Government of a particular 
eatezory or in connection with a particular assignment, provided that the Presi 
dent shall make a determivation that under all the circumstances the national 
interest in such employee’s participation exceeds the public interest in his 
disqualification. A full statement of the pertinent facts and of the President's 
determination of national interest shall be published in the Federal Register 
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§4. Assisting in transactions involving the Government 

(a) GENERAL RULE FOR ALL EMPLOYEES.—Except in the course of his official 
duties or incident thereto, no Government employee shall assist another person, 
whether or not for compensation, in any transaction involving the Government 

(1) in which he has at any time participated ; or 

(2) if such transaction involving the Government is or has been under 
his official responsibility at any time within a period of two years preceding 
such assistance. 

(b) ADDITIONAL GENERAL RULE FOR REGULAR EMPLOYEES. Except in the course 
of his official duties or incident thereto, no regular Government employee 
shall— 

(1) assist another person for compensation in any transaction involving 
the Government ; 

(2) assist another person by representing him as his agent or attorney, 
whether or not for compensation, in any transaction involving the Govern 
ment, 

(c) NO SHARING IN COMPENSATION.—No Government employee shall share in 
any compensation received by another person for assistance which such Gov 
ernment employee is prohibited from rendering pursuant to subsection (a) or 
(b). 

(d) PARTNERSHIPS.—No partnership of which a Government employee is a 
partner, and no partner or employee of such a partnership, shall assist another 
person in any transaction involving the Government if such Government em 
ployee ts prohibited from doing so by subsection (a). 

(e) PERMITTED EXCEPTIONS.—(1) Nothing in this section shall prevent a 
Government employee, subject to conditions or limitations set forth in regula 
tions issued pursuant to section 10, from assisting, in a transaction involving 
the Government 

(A) his parent, spouse, or child, or any thereof for whom he is serving 
as guardian, executor, administrator, trustee, or other personal fiduciary: 

(B) a person other than his parent, spouse, or child for whom he is serv 
ing as guardian, executor, administrator, trustee, or other personal fiduciary 

(C) another Government employee involved in disciplinary, loyalty, or 
other personnel administration proceedings ; or 

(DPD) another person in the performance of work under a contract with or 
for the benefit of the United States: 


Provide d, howere Ts That— 

(FE) in the case of clauses (A) and (B), such Government employee shall 
not have at any time participated in such transaction, nor, in the case of 
clause (B), shall such transaction have been under his official responsibility ; 
and 

(F) in the case of clauses (A), (B), (C), and (1D), the circumstances of 
the assistance shall have been disclosed to the head of the employee's agency 
and approved by him in advance of the assistance; and 

(G) in the case of clause (1D), the head of such employee's agency shall 
have certified in writing that in his opinion the national interest will be 
promoted by permitting the special knowledge or skilis of such Govern 
ment employee to be made available to assist such other person in con- 
nection with such performance. 

(2) Nothing in this section shall prevent a Government employee from 
giving testimony under oath or from making statements required to be made 
under penalty of perjury or contempt. 


§5. Compensation for regular Government employees from non-Government 
sources 

(a) UNCOMPENSATEED EMPLOYEES.—For purposes of the section the term “reg- 
ular Government employee” shall not include any Government employee who, in 
accordance with the terms of his appointment, is serving without compensation 
from the United States or is receiving from the United States only reimburse- 
ment of expenses incurred or a predetermined allowance for such expenses 

(b) PAYMENTS FOR SERVICES TO THE UNITED STATES.—No regular Government 
employee shall receive any thing of economic value, other than his compensa- 
tion from the United States, for or in consideration of personal services rendered 
or to be rendered to or for the United States. Any thing of economic value re- 
ceived by a regular Government employee prior to or subsequent to his Govern- 
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ment employment shall be presumed, in the absence of a showing to the 
contrary by a clear preponderance of evidence, not to be for, or in consideration 
of, personal services rendered or to be rendered to or for the United States. 

(c) COMPENSATION FOR SERVICES TO OTHERS.—No regular Government employee 
shall receive any thing of economic value (other than his compensation from 
the United States) in consideration of personal services rendered, or to be 
rendered, to or for any person during the term of his Government employment 
unless such services meet each of the following qualifications: 

(1) The services are bona fide and are actually performed by such 
employee ; 

(2) The services are not within the course of his official duties; 

(3) The services are not prohibited by section 4 or by applicable laws 
or regulations governing non-Government employment for such employee ; 
and 

(4) The services are neither performed for nor compensated by any 
person from whom such employee would be prohibited by section 6(b) from 
receiving a gift; or, alternatively, the services and compensation are fully 
disclosed in writing to the head of the employee's agency and are approved 
in writing by him. 

(d) PAYMENTS FOR FUTURE SERVICES TO OTHERS. No regular Government em- 
ployee shall receive, directly or indirectly, any thing of economic value during 
the term of his Government employment in consideration of personal services to 
be rendered to or for any person subsequent to the term of such employment, 
Nothing contained in this subsection (d) shall be deemed to prevent a Govern- 
ment employee from entering into a contract for prospective employment during 
the term of his Government employment. 

(@) COMPENSATION FROM LOCAL GOVERNMENTS.—Nothing contained in this sec- 
tion shall prevent a Government employee from receiving compensation con- 
tributed out of the treasury of any State, county or municipality if— 

(1) the compensation is received pursuant to arrangements entered into 
between such State, county, or municipality and such employee's agency; or 

(2) the compensation and the services for which it is received are fully 
disclosed in writing to the head of the employee’s agency and are approved 
in writing by him. 

(f) CONTINUATION IN CERTAIN PENSION AND OTHER PLANS.—(1) Nothing con- 
tained in this section shall prevent a Government employee's continuation in a 
bona fide pension, retirement, group life, health, or accident insurance, or other 
employee welfare or benefit plan maintained by a former employer but to which 
such former employer makes no contributions on behalf of such employee in 
respect of the period of his Government employment. 

(2) Nothing contained in this section shall prevent a Government employee's 
continuation in a bona fide plan, maintained by a former employer and to 
which such former employer makes contributions on behalf of such employee, 
in the case of— 

(A) a pension or retirement plan qualified under the provisions of the 
Internal Revenue Code, or 

(B) a group life, health, or accident insurance plan: Provided, That the 
contributions by such employer are not made for a period longer than five 
consecutive years of Government employment (or an aggregate of five 
years out of the preceding ten). 

(3) Nothing contained in this section shall require the termination of the 
rights of a Government employee acquired under a bona fide profit-sharing or 
stock bonus plan maintained by a former employer and qualified under the 
provisions of the Internal Revenue Code: Provided, That no contributions are 
made by such former employer on behalf of the Government employee based on 
profits attributable to any portion of the period of his Government employment. 

(4) The provisions of this subsection (f) shall be subject to any additional 
conditions or limitations, including limitations on maximum amounts, set forth 
in regulations issued pursuant to section 10. 

(g) TRAVEL AND RELATED EXPENSES.—Travel and related expenses received 
other than from the United States shall be deemed to be for or in consideration 
of personal services rendered to or for a person only to the extent provided 
in regulations issued pursuant to section 10. 
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§ 6. Gifts 

(a) GENERAL RULE FOR ALL EMPLOYEES.—No Government employee shall re- 
ceive, accept, take, seek, or solicit, directly or indirectly, any thing of economic 
value as a gift, gratuity, or favor from any person if such Government em- 
ployee has reason to believe the donor would not give the gift, gratuity, or 
favor but for such employee's office or position within the Government. 

(b) ADDITIONAL GENERAL RULE FOR REGULAR EMPLOYEES No regular Govern- 
ment employee shall receive, accept, take, seek, or solicit, directly or indirectly, 
any thing of economic value as a gift, gratuity, or favor from any person, 
or from any officer or director of such person, if such regular Government 
employee has reason to believe such person 

(1) has or is seeking to obtain contractual or other business or financial 
relationships with such employee's agency ; or 

(2) conducts operations or activities which are regulated by such em 
ployee’s agency; or 

(3) has interests which may be substantially affected by such employee's 
performance or nonperformance of official duty 

(c) PERMITTED EXCEPTIONS.—Exceptions to subsections (a) and (b) may be 
made by regulations issued pursuant to section 10 in situations where the 
circumstances do not lead to the inference that the official Judgment or action 
of the Government employee receiving, directly or indirectly, the gift, gratuity 
or favor was intended to be influenced thereby. 


§7. Abuse of office 


Except in the course of his official duties or incident thereto, no Government 
employee shall, in his relationships with any person specified in the succeeding 
sentence, use the power or authority of his office or position within the Govern 
ment in a manner intended to induce or coerce such other person to provide 
such Government employee or any other person with any thing of economk 
value, directly or indirectly. This section shall apply to relationships with an 
person, or any oflicer or director of such person, from whom such Government 


employee, if he were a regular Government employee, would be proh bited by 


section 6(b) from receiving a gift 


§ 8. Postemployment 


(a) GENERAL RULI No former Government employee hall at anv time sub 
sequent to his Government employment assist another person, whether or not 
for compensation, in any transaction involving the Government 

(1) in which he at any time participated during his Government em 


ployinent; o1 
(2) if such transaction involving the Government was under his official 
responsibility as a Government employee at any time within a period of 


two years preceding such assistance, 


(b) No SHARING IN COMPENSATION No former Government employee shall 
share in any compensation received by another person for assistance which such 
former Government employee is prohibited from rendering by subsection (a) 

(c) PARTNERSHIPS (1) No partnership of which a former Government 


employee is a partner, and no partner or employee of such a partnership shall, 
for a period of two years following the termination of his Government em 
ployment, assist another person in any transaction involving the Government 
in which such former Government employee at any time participated during 
his Government employment For purposes of this subsection (e)(1), the 
termination of the former Government employee's employment with the agency 
by which he was employed when he so participated shall be deemed to be the 
termination of his Government employment 

(2) Whenever subsection (¢)(1) would be applicable but for the expiration 
of the period of two vears referred to therein. the circumstances of the former 
Government employee’s participation in the transaction during his Govern- 
ment employment, if the individuals acting for the partnership are aware of 
such participation, shall be disclosed to the ageney principally involved in the 
transaction involving the Government, and an affidavit of such former employee 
to the effect that he has not assisted in such transaction involving the Govern 
ment shall he furnished to such agency 

(d) SpECTAL RULE FOR COMPUTATION OF TWO-YEAR PERIOD FOR CERTAIN FORMER 


INTERMITTENT EMPLOYEES.—For purposes of this section, a former intermittent 
Government emplovee whose employment terminated under clanse (ili) of 
section 2(g¢) shall be deemed to have terminated such employment on the last 
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working day on which he performed services as an intermittent Government 
employee. 

(e) PERSONS FORMERLY ON ACTIVE DUTY AS COMMISSIONED OFFICERS OF ARMED 
rorces.—The President shall, in furtherance of this section 8, issue regulations 
of the nature herein described applicable to persons who have been com- 
missioned officers on active duty in one of the armed forces of the United 
States. Such regulations shall have the effect of prohibiting such persons, for 
the periods therein specified, from personally dealing with personnel of the 
Department of Defense, or of such units thereof as may be specified in such 
regulations, with the purpose of assisting in the sale of anything, including 
services, to the United States through the Department of Defense or such units 
thereof as may be specified in such regulations. ~The retirement pay of any 
retired commissioned officer who violates such regulations shall be terminated 
pursuant to the regulations issued hereunder for the periods therein specified. 

(f) PERMITTED ExcePTIONS.—The permitted exceptions applicable to Govern- 
ment emplovees under section 4(e) shall also be applicable to former Govern- 
ment employees under this section 8, subject to conditions or limitations set forth 
in regulations issued pursuant to section 10. For purposes of this section §, 
references in such section 4(e) to the Government employee providing assist- 
ance shall be deemed to be to the former Government employee, and references 
to his ageneyv shall be deemed to be to his former agency. 

§9. Illegal payments 

(a) PAYMENTS AS COMPENSATION, ET No person shall give, pay, loan, trans- 
fer, or deliver, directly or indirectly, to any other person any thing of economic 
value believing or having reason to believe that there exist circumstances making 
the receipt thereof a violation of section 4, 5, or 8. 

(ib) GirTs No person shall give, transfer, or deliver, directly or indirectly, 
to a Government employee any thing of economic value as a gift, gratuity, or 
favor if either 

(1) such person would not give the gift, gratuity, or favor but for such 
employee's office or position within the Government; or 

(2) such person is in a status specified in clause (1), (2), or (3) of sece- 
tion 6(b) 

Exceptions to this subsection (b) may be made by regulations issued pursuant 
to section 10 in situations referred to in section 6(¢). 
§10. Administration 

(a) RESPONSIBILITY OF THE PRESIDENT (1) The President shall be responsible 
for the establishment of appropriate standards to protect against actual or 
potential conflicts of interest on the part of Government employees and for the 


Iministration and enforcement of this Act and the regulations and orders 


(2) The President may, and shall do so when required by this Act, issue 
regulations extending, supplementing, implementing, or interpreting the provi- 
sions of this Act. Such regulations shall take precedence over any regulations 
issued by agency heads pursuant to subsection (c) 

(3) The President shall have particular responsibility for the enforcement of 

this Act as applied to employees of the Executive Office of the President and to 
agency heads, and for this purpose the President shall have all the powers of 
an agency head. 
(4) The President may conduct investigations of facts, condition or condi 
tions, practices, or other matters in carrying out his responsibilities and powers 
under this subsection (a) and in obtaining information to serve as a basis for 
recommending further legislation related to the purposes of this Act In con 
nection with any such investigation the President shall have all the powers with 
respect to oaths, affirmations, subpenas, and witnesses as are provided in section 
12(b) (2). The President may delegate any or all of his powers under this sub- 
section (a)(4) to the Administrator referred to in subsection (b) or to others, 
either generally or in particular instances 

(b) EXECUTIVE CONFLICT OF INTEREST ACT ADMINISTRATOR.—The President shall 
designate an official from within the Executive Office of the President or create 
an office within the Executive Office of the President (such official or the head 
of such office being hereinafter referred to as the “Administrator”’) to perform 
the following functions: 

(A) To assist the President in carrying out his responsibilities under 
Subsection (a): 
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(B) To receive copies of all regulations issued by agency heads pursuant 
to subsection (c), to analyze the same and make recommendations to agency 
heads with respect thereto; 

(C) To receive reports from agencies and to collect information with 
respect to, and conduct studies of, personal conflicts of interest of Govern- 
ment employees within the executive branch; 

(D) To consult with the Attorney General, the Chairman of the Civil 
Service Commission, the Comptroller General and other appropriate officials 
with respect to conflict-of-interest matters affecting more than one agency; 

(E) To consult with agency heads, and with appropriate officers desig- 
nated by them, as to the administration of this Act within their respective 
agencies and the regulations issued hereunder applicable to their respec- 
tive agencies; 

(F) To give advice with respect to the application of this Act and regula- 
tions issued hereunder, when so requested by the President or agency heads: 

(G) To undertake and conduct, in conjunction with agency heads, a study 
of the extent to which any of the principles of this Act should be made ap 
plicable to persons and to the employees of persons having contracts, sub- 
contracts, licenses, or similar relationships with or from the United States; 
and 

(H) To provide reports and information to the President and the Con- 
gress concerning the administration of this Act and conflict-of-interest mat- 
ters generally. 

(2) The Administrator is authorized to employ personnel and expend funds 
for the purposes of this Act, to the extent of any appropriations made for the 
purposes hereof. 

(c) RESPONSIBILITY OF AGENCY HEADS.—(1) Each agency head shall be re 
sponsible for the establishment of appropriate standards within his agency to 
protect against actual or potential conflicts of interest on the part of employees 
of his agency, and for the administration and enforcement within his agency of 
this Act and the regulations and orders issued hereunder. 

(2) Each agency head may, subject to the regulations issued by the President 
under subsection (a) (2), issue regulations extending, supplementing, implement- 
ing, or interpreting the provisions of this Act as applied to his agency. He 
shall file copies of all such regulations with the Administrator 

(3) Each agency head may conduct investigations of facts, conditions, prac- 
tices, or other matters in carrying out his responsibilities and powers under this 
subsection (c). In connection with any such investigation the agency head 
shall have all the powers with respect to oaths, affirmations, subpenas, and 
witnesses as are provided in section 12(b)(2). The agency head may delegate 
any or all of his powers under this subsection (c)(3) to any officer designated by 
him, either generally or in particular instances. 


§ 11. Preventive measures 
The head of an agency may, and shall do so if so provided in regulations 
issued by the President, require 
(a) individuals entering Government employment with such agency and, 
periodically, the employees or particular categories of employees of such 
agency, to sign a statement that they have read an appropriate summary 
of the rules established by this Act and the regulations issued herennder; 
(b) employees of such agency, or particular categories thereof, to re 
port periodically as to their non-Government employment or self-employ- 
ment, if any; 
(c) representatives of other persons before an agency to certify that, to 
the best of their knowledge, their representation will not violate section 4 
or 8 or the regulations issued thereunder ; and 
(ad) persons who are principals in transactions involving the Govern- 
ment to certify that, to the best of their knowledge, they have not received 
assistance under circumstances which would violate section 4 or 8 or the 
regulations issued thereunder. 


812. Remedies; civil penalties; procedure 
(a) ADMINISTRATIVE ENFORCEMENT AS TO CURRENT GOVERNMENT FEMPLOYEFS.— 
(1) Remedies and Civil Penalties: The head of an agency may dismiss, 
suspend, or take such other action as may be appropriate in the cireum- 
stances in respect of any Government employee of his agency upon finding 
that such employee has violated this Act or regulations promulgated here 
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under. Such action may include the imposition of conditions of the nature 
described in subsection (b) (1). 

(2) Procedure: The procedures for any such action shall correspond to 
those applicable for disciplinary action for employee misconduct generally, 
and any such action shall be subject to judicial review to the extent pro- 
vided by law for disciplinary action for misconduct of employees of the 
Same category and grade. 

(b) ADMINISTRATIVE ENFORCEMENT AS TO FORMER GOVERNMENT EMPLOYEES AND 
OTHERS. 

(1) Remedies and Civil Penalties: The head of an agency, upon finding 
that any former employee of such agency or any other person has violated 
any provision of this Act, may, in addition to any other powers the head 
of such agency may have, bar or impose reasonable conditions upon— 

(A) the appearance before such agency of such former employee or 
other person, and 

(B) the conduct of, or negotiation or competition for, business with 
such agency by such former employee or other person, 

for such period of time as may reasonably be necessary or appropriate to 
effectuate the purposes of this Act. 

(2) Procedure: 

(A) Hearings.—Findings of violations referred to in subsection 
(b) (1) shall be made on the record after notice and hearing, conducted 
in accordance with the provisions governing adjudication in title 5, 
United States Code, secs. 1005, 1006, 1007, 1008, and 1011 (Adminis- 
trative Procedure Act). For the purposes of such hearing any agency 
head, or any officer designated by it, is empowered to administer oaths 
and affirmations, subpena witnesses, compel their attendance, take 
evidence, and require the production of any books, papers, correspond- 
ence, memoranda, contracts, agreements, or other records which the 
agency head finds relevant or material to the inquiry. Such attendance 
of witnesses and the production of any such records may be required 
from any place in the United States at any designated place of hearing. 
Witnesses summoned by the agency head to appear shall be paid the 
same fees and mileage that are paid witnesses in the courts of the 
United States. 

(B) Judicial review.—(i) Any party to a proceeding under this sub- 
section (b) aggrieved by an order issued by the agency head pursuant 
hereto, may obtain a review of such order in the court of appeals of the 
United States for any circuit wherein said party is located or has its 
principal place of business, or in the United States Court of Appeals 
for the District of Columbia, by filing in such court within sixty days 
after the order of the agency upon a written petition praying that such 
order be modified or set aside in whole or in part 

(ii) A copy of such petition shall forthwith be transmitted by the 
clerk of the court to the agency head involved, and thereupon such 
agency head shall file with the court the record upon which the order 
complained of was entered. Upon the filing of such petition, such court 
shall have jurisdiction, which upon the filing of the record with it shall 
be exclusive, to affirm, modify, or set aside such order in whole or in part. 

(iii) No objection to the order of the agency head shall be considered 
by the court unless such objection shall have been urged before the 
agency or there is reasonable ground for failure to do so. 

(iv) The findings of the agency head as to the facts, if supported by 
substantial evidence, shall be conclusive. If any party shall apply to 
the court for leave to adduce additional evidence, and shall show to the 
satisfaction of the court that such additional evidence is material in that 
there were reasonable grounds for failure to adduce such evidence in 
the proceedings before the agency, the court may order such additional 
evidence to be taken before the agency and to be adduced upon the 
hearing in such manner and upon such terms and conditions as to the 
court may seem proper 

(v) Theagency head may modify his findings as to the facts by reason 
of the additional evidence so taken and shall file with the court such 
modified or new findings which, if supported by substantial evidence, 
shall be conclusive, and his recommendation, if any, for the modification 
or setting aside of the original order. The judgment and decree of the 
court, affirming, modifying, or setting aside in whole or in part, any such 
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order of the agency head, shall be final, subject to review by the Supreme 
Court of the United States upon certiorari or certification as provided 
in sections 346 and 347 of title 28. The commencement of proceedings 
for review under this subsection shall not, unless specifically ordered by 
the court, operate as a stay of the agency head's order. 

(c) RESCISSION OF GOVERNMENT ACTION.—The President or any agency head 
may cancel or rescind any Government action without contractual liability to the 
United States where 

(1) he has found that a violation of this Act has substantially influenced 
such Government action ; and 
(2) in his judgment the interests of the United States so require under 
all of the circumstances, including the position of innocent third parties, 
The finding referred to in clause (1) shall be made in accordance with the pro- 
cedures set forth in subsection (b) (2) and shall be subject to judicial review 
in accordance with the provisions of subsection (b) (2) (B): Provided, That 
the President or such agency head may suspend Government action pending the 
determination, pursuant to this subsection, of the merits of the controversy. The 
exercise of judgment pursuant to clause (2) of this subsection shall not be sub 
ject to judicial review. 

(d) CIVIL REMEDY FOR DAMAGES AGAINST EMPLOYEES AND FORMER EMPLOYEES 
The Attorney General of the United States may bring a civil action in any district 
court of the United States against any Government employee or former Govern 
ment employee who shall, to his economic advantage, have acted in violation of 
this Act, and in such action may recover on behalf of the United States, in partial 
reimbursement of the United States for its expenses of administering this Act, 
damages in an amount equal to three times the amount of such economic ad- 
vantage. 

(e) CIVIL PENALTIES FOR ILLEGAL PAYMENTS.—Any person who shall violate 
section 9 shall pay a civil penalty of not more than $5,000, in partial reimburse 
ment of the United States for its expenses of administering this Act. The Gov 
ernment employee or former Government employee involved shall not be subject 
to prosecution under title 18, United States Code, section 2, or title 18, United 
States Code, section 371, or any other provision of law dealing with criminal 
conspiracy, by reason of the receipt of any such payment 

(f) PUBLICATION OF CERTAIN FINDINGS AND DECISIONS.—Whenever the head 
of any agency, or the President, exercises the authority conferred by subsections 
(a), (b), or (c) of this section, copies of the findings and decision therein shall 
be filed with the President and shall be published at least once each year as 
part of a volume collecting such findings and opinions. Such volumes shall be 
made available for public inspection and shall also be made available for dis- 
tribution or sale to interested persons. 

(zg) INTERESTS OF NATIONAL SECURITY.—When ony provisions of this Act requires 
publication of information and the President finds that publication of part or 
all of such information is inconsistent with national security, he may suspend 
the requirement of such publication to the extent and for such period of time as 
he shall deem essential for reasons of national security. 

(h) STATUTE OF LIMITATIONS.—No administrative or other action under sub- 
sections (b), (c), (d), or (e) of this section to enforce any provision of this 
Act shall be commenced after the expiration of six years following the eec- 
currence of the alleged violation. 


TITLE II—CRIMINAL PENALTIES 


§ 21. Acts in violation of Executive Conflict of Interest Act 


Title 18 of the United States Code is amended by adding a new chapter 
thereto, to be designated chapter 16 and reading as follows: 


“CHAPTER 16—CONFLICTS OF INTEREST 


“§ 301. Acts in violation of Executive Conflict of Interest Act 


“Any person who shall purposely or knowingly violate any provision or tne 
Executive Conflict of Interest Act shall be fined not more than $10,000, or im- 
prisoned for not more than one year, or both. For purposes of this section, the 
terms ‘purposely’ and ‘knowingly’ shall have the respective means set forth in 
subsections (a) and (b): 
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“(a) ‘Purposely’: A person acts purposely with respect to a material element 
of an offense when— 

“(1) if the element involves the nature of his conduct or a result thereof, 
it is his conscious object to engage in conduct of that nature or to cause 
such a result; and 

“(2) if the element involves the attendant circumstances, he knows of 
the existence of such circumstances, 

“(b) ‘Knowingly’: A person acts knowingly with respect to a material element 
of an offense when 

“(1) if the element involves the nature of his conduct or the attendant 
circumstances, he knows that his conduct is of that nature or he knows of 
the existence of such circumstances ; and 

“(2) if the element involves a result of his conduct, he knows that his 
conduct will necessarily cause such a result.” 


TITLE IIL—AMENDMENT AND REPEAL OF EXISTING LAWS 


§31. Amendment of title 18, United States Code, sections 216 and 1914 

Section 216 of chapter 11 and section 1914 of chapter 93 of title 18 of the 
United States Code are each amended by adding the following as a new para- 
graph to precede the present text of each such section : 

“From and after the effective date of the Executive Conflict of Interest Act, 
this section shall not apply to (1) any person who is a Government employee 
as defined in section 2(f) of that Act, and (2) any act of another person which 
is directed toward such a Government employee.” 


§ 32. Amendment of title 18, United States Code, sections 281, 283, and 434 

Sections 281 and 283 of chapter 15 of title 18 of the United States Code are 
each amended by deleting the second paragraph thereof. Each of such sections 
is further amended and section 434 of chapter 23 of title 18 of the United States 
Code is amended by adding the following as a new paragraph to precede the 
present tax of each such section 

“From and after the effective date of the Executive Conflict of Interest Act, 
this section shall not apply to any person who is a Government employee as 
defined in section 2(f) of that Act.” 


§ 33. Amendment of title 18, United States Code, section 284 

Section 284 of chapter 15 of title 18 of the United States Code is amended by 
adding the following as a new paragraph to precede the present text of such 
section : 

“From and after the effective date of the Executive Conflict of Interest Act, 
this section shall not apply to any person who has been a Government employee 
as defined in section 2(f) of that Act.” 


§ 34. Amendment of title 22, United States Code, section 1792(a) 

Section 5382(a) of the Mutual Security Act of 1954 (68 Stat. 859), as amended 
by section 10(d) of the Act of July 18, 1956 (70 Stat. 561; 22 U.S.C, 1792(a)), is 
amended to read as follows 

“(a) Service of an individual as a member of the Board established pursuant 
to section 308 of this Act or as an expert or consultant under section 530(a) 
shall not be considered as employment or holding of office or position bringing 
such individual within the provisions of section 6 of the Act of May 22, 1920 
(5 U.S.C. 715), or section 212 of the Act of June 30, 1982 (5 U.S.C. 59a), or any 
other Federal law limiting the reemployment of retired officers or employees or 
governing the simultaneous receipt of compensation and retired pay or annuities, 
Contracts for the employment of retired military personnel with specialized 
research and development experience, not to exceed ten in number, as experts 
or consultants under section 530(a), may be renewed annually, notwithstanding 
section 15 of the Act of August 2, 1946 (5 U.S.C. 55(a)).” 


§35. Amendment of title 5, United States Code, section 30r(d) 


Section 29(d) of the Act of August 10, 1956 (70A Stat. 632; 5 U.S.C. 30r(d)), 
is amended to read as follows: 
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“(d) When he is not on active duty, or when he is on active duty for 
training, a reserve is not considered to be an officer or employee of the United 
States or a person holding an office of trust or profit or discharging any official 
function under, or in connection with, the United States because of his appoint- 
ment, oath, or status, or any duties or functions performed on pay or allowances 
received in that capacity: Provided, however, That a reserve on active duty for 
training shall be deemed an employee of the United States for purposes of the 
Executive Conflict of Interest Act.” 
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§ 36. Repeal of particular substantive restraints 

The following sections are repealed : 

(a) Section 190 of the Revised Statutes (5 U.S.C. 99) (relating to postemploy- 
ment prosecution of claims by employees in departments) ; and 

(b) Section 244 of the Revised Statutes (5 U.S.C. 254) (relating to certain 
business interests of clerks in the Treasury Department) ; 

§ 37. Repeal of particular substantive restraints applicable to retired officers 

The following sections are repealed: 

(a) Section 1309 of the Act of August 7, 1953 (67 Stat. 437; 5 U.S.C. 59e), 
(relating to loss of retirement pay by retired commissioned officers engaged in 
certain selling activities). 

(b) Section 6112 of chapter 557 of title 10 of the United States Code (relating 
to the loss of pay or retirement pay by certain officers who sell naval supplies 
to the Navy Department). 


§ 38. Repeal of exemptions from particular conflict-of-interest statutes 

The following sections are repealed: 

(a) Section 173(c) of chapter 7 of title 10 of the United States Code (provid- 
ing certain conflicts exemptions for advisers to the Secretary of Defense). 

(b) Section 1583(b) of chapter 81 of title 10 of the United States Code (au- 
thorizing conflicts exemptions for persons employed by the Secretary of Defense 
to serve without compensation). 

(c) Section 5153(d) of chapter 513 of title 10 of the United States Code 
(providing certain conflicts exemptions for members of the Naval Research 
Advisory Committee). 

(d) Section SO7 of the Act of August 2, 1954 (68 Stat. 645; 12 U.S.C. 1701h), 
providing certain conflicts exemptions for members of advisory committees of 
the Housing and Home Finance Agency). 

(e) Section 5 of the Act of June 4, 1956 (70 Stat. 248; 16 U.S.C. 934) (provid- 
ing certain conflicts exemptions for commissioners and members of advisory 
committees appointed under the Great Lakes Fishery Act of 1956). 

(f) Section 5 of the Act of September 7, 1950 (64 Stat. 778; 16 U.S.C. 954) 
(providing certain conflicts exemptions for commissioners and members of ad- 
visory committees appointed under the Tuna Conventions Act of 1950). 

(g) Section 5 of the Act of September 27, 1950 (64 Stat. 1068; 16 U.S.C. 984) 
(providing certain conflicts exemptions for commissioners and members of 
advisory committees appointed under the Northwest Atlantic Fisheries Act 
of 1950). 

(h) Section 5 of the Act of August 12, 1954 (68 Stat. 698; 16 U.S.C. 1024) 
(providing certain conflicts exemptions for commissioners and members of 
advisory committees appointed under the North Pacific Fisheries Act of 1954). 

(i) Section 1003 of the Act of September 2, 1958 (72 Stat. 1608; 20 U.S.C. 
583) (providing certain conflicts exemptions for members of advisory com- 
mittees and information councils appointed under the National Defense Educa- 
tion Act of 1958). 

(j) Section 14(f) of the Act of May 10, 1950 (64 Stat. 154, 155; 42 U.S.C. 
1873(f)) (providing certain conflicts exemptions for members of the National 
Science Board and committees and commissions appointed under the National 
Science Foundation Act of 1950). 

(k) Section 163 of the Atomic Energy Act of 1954 (68 Stat. 951), as amended 
by section 2 of the Act of September 21, 1959 (73 Stat. 574; 42 U.S.C. 2203) 
(providing certain conflicts exemptions for members of the General Advisory 
Committee and advisory boards appointed under the Atomic Energy Act of 


1954). 

(1) Section 1(t) of the Act of June 19, 1951 (65 Stat. 87; 50 U.S.C. App. 
463(a)) (providing certain conflicts exemptions for particular Selective Service 
officials). 
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(m) Section 113 of the Renegotiation Act of 1951 (65 Stat. 22), as amended 
by section 13 of the Act of August 1, 1956 (70 Stat. 792; 50 U.S.C. App. 1223) 
(providing certain conflicts exemptions for employees of departments and agen- 
cies to which the Renegotiation Act of 1951 is applicable and of the Renegotiation 


Board). 

(n) Section 7(b)(4) of the Act of August 9, 1955 (69 Stat. 582; 50 U.S.C. 
App. 2160(b)(4)) (providing certain conflicts exemptions for persons serving 
without compensation under the Defense Production Act of 1950). 


TITLE IV—MISCELLANEOUS PROVISIONS 


§ 41. Short title 

This Act shall be known and may be cited as the “Executive Conflict of 
Interest Act”. 
§ 42. Effective date 

This Act shall take effect ninety days after the date of its enactment, except 
that section 37 shall not take effect until the effective date of the regulations 
issued by the President pursuant to section 8(e). 

{H.R. 11571, 86th Cong., 2d sess.] 

A BILL To supplement and revise the criminal laws prescribing restrictions against 


conflicts of interest applicable to employees of the executive branch of the Government 
of the United States, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, 


TABLE OF CONTENTS 
TitLe I-—Prouwisires CONDUCT, ADMINISTRATION, AND PROCEDURE 


Sec. 1. Preamble: declaration of policy and purpose. 


Sec Definitions 

Sec. 3. Acts affecting a personal economic interest 

Sec Assisting in transactions involving the Government 

Sec Compensation for regular Government employees from non-Government sources. 


Sec Abuse of office. 

Sec Postemployment. 

Sec Illegal payments, 

Sec. 10. Administration. 

Sec. 11. Preventive measures 

Sec. 12. Remedies; civil penalties ; procedures. 


4 
5 
Sec. 6. Gifts. 
7 
* 
9 


TirLe IL—CRIMINAL PENALTIES 


Sec. 21. Acts In violation of Executive Conflict of Interest Act. 


Tirie I1]—AMENDMENT AND REPEAL Or Existing Laws 


See. 31 Amendment of title 18, United States Code, sections 216 and 1914. 

Sec. 52. Amendment of title 18, United States Code, sections 281, 288, and 434. 
Sec. 33. Amendment of tithe 18, United States Code, section 284 

Sec, f4 Amendment of title 22, United States Code, section 1792 


Sec. 35. Amendment of title 5, United States Code, section 30r(d). 
Sec. 36. Repeal of particular substantive restraints. 
Sec. 3 


37. Repeal of particular substantive restraints applicable to retired officers. 
See. 38. Repeal of exemptions from particular conflict-of-interest statutes, 


TITLe IV—MISCELLANEOUS PROVISIONS 
Sec. 41. Short title 
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TITLE I—PROHIBITED CONDUCT, ADMINISTRATION AND 
PROCEDURE 


— 


§ 


. Preamble; declaration of policy and purpose 

(a) The proper operation of a democratic government requires that officials 
be independent and impartial; that government decisions and policy be made in 
the proper channels of the governmental structure; that public office not be used 
for personal gain; and that the public have confidence in the integrity of its 
government. The attainment of one or more of these ends is impaired whenever 
there exists, or appears to exist, an actual or potential eonflict between ft! 


private interests of a government employee and his duties as an of : oF 
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public interest, therefore, requires that the law protect against such conflicts 
of interest and establish appropriate ethical standards with respect to employee 
conduct in situations where actual or potential conflicts exist. 

(b) It is also fundamental to the effectiveness of democratic government that, 
to the maximum extent possible, the most qualified individuals in the society 
serve its government. Accordingly, legal protections again conflicts of interest 
must be so designed as not unnecessarily or unreasonably to impede the recruit- 
ment and retention by the government of those men and women who are most 
qualified to serve it. An essential principle underlying the staffing of our goy- 
ernmental structure is that its employees should not be denied the opportunity, 
available to all other citizens, to acquire and retain private economic and other 
interests, except where actual or potential conflicts with the responsibility of 
such employees to the public cannot be avoided. 

(c) It is the policy and purpose of this Act to promote and balance the dual 
objectives of protecting Government integrity and of facilitating the recruitment 
and retention of the personnel needed by Government, by prescribing essential 
restrictions against conflicts of interest in the executive branch of the Govern- 
ment without creating unnecessary barriers to public service. 

§ 2. Definitions 

Uniess the context of this Act otherwise clearly requires, for purposes of this 
Act the terms defined in this section shall have the respective meaning herein- 
after set forth. The terms defined in this section include: “agency”; “agency 
head” and “head of an agency”; “assist”; “compensation”; “Government ac- 
tion”; “Government employee”; “intermittent Government employee”; “partici- 
pate”; “person”; “regular Government employee’; “responsibility”; “State”: 
‘thing of economic value”; and “transaction involving the Government”. 

(a) “Agency” means 

(1) the Executive Office of the President ; 

(2) an executive department; 

(3) an independent establishment within the executive branch; and 

(4) a Government corporation, 

For purposes of this subsection (a) 

(i) the executive departments are the Departments of State; Defense; 
Treasury; Justice; Post Office: Interior; Agriculture; Commerce: Labor: 
and Health, Education, and Welfare; and 

(ii) “independent establishment within the executive branch” means any 
establishment, commission, board, committee or other unincorporated in- 
strumentality of the United States which is not 

(A) part of an executive department or Government corporation; or 
(B) part of the legislative or judicial branches of the United States 

(iii) “Government corporation” means any corporation which is either 
defined as a “wholly owned Government corporation” in the Government 
Corporations Control Act of 1946 or is designated as a Government corpo- 
ration for purposes of this Act by the President by regulations issued pur- 
suant to section 10. 

(b) “Agency head” and “head of an agency” mean the chief executive officer 
of an agency, who shall be the chairman in the case of an independent establish- 
ment which is a commission, board, or committee. The Secretary of Defense 
may delegate to the Secretaries of the Army, the Navy, and Air Force such of 
his responsibilities as an agency head as he may deem appropriate 

(c) “Assist” means to act, or offer or agree to act, in such a way as to help, 
aid, advise, furnish information to, or otherwise provide assistance to, another 
person with knowledge that such action is of help, aid, advice, or assistance to 
such person and with intent so to assist such person 

(d) “Compensation” means any thing of economic value, however designated, 
which is paid, loaned, granted, or transferred, or to be paid, loaned, granted, or 
transferred for, or in consideration of, personal services to any person or to the 
United States. 

(e) “Government action” means any action on the part of the executive 
branch of the United States, including, but not limited to 

(1) any decision, determination, finding, ruling, or order, including the 
judgment or verdict of a military court or board; and 

(2) any grant, payment, award, license, contract, transaction, sanction 
or approval, or the denial thereof, or failure to act with respect thereto. 
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(f) “Government employee” means any individual who is 
(1) appointed by one of the following acting in his official capacity— 
(A) the President of the United States, or 
(B) a person who qualifies as an employee under this definition ; and 
2) engaged in the performance of a Federal function under authority of 
the Constitution, an Act of Congress, or an Executive act: and 
(3) under the supervision or authority of one of the persons listed in (A) 
or (Bb) under (1) 
Notwithstanding the foregoing, 
clude any of the following 
i) officers and employees in the legislative and judicial branches of the 
United States 
(ii) employees of the District of Columbia ;: 
(iii) employees of corporations other than Government corporations as 
defined in subsection (a) (iil) of this seetion : and 


{ 


the term “Government employee” shall not in- 


(iv) a reserve of the Armed Forces, when he is not on active duty and 
is not otherwise a Governinent employee 

An individual shall not be deemed an employee solely by reason of his receipt 
of a pension, disability payments, or other payments not made for current serv- 
ices, or by reason of his being subject to recall to active service. 

Every Government employee shall be deemed either “intermittent” or “regu- 
lar’, as determined by the definitions contained in subsections (g) and (j), 
respectively, of this section, 

(g) “Intermittent Government employee” means any Government employee 
who has performed services as such employee on not more than fifty-two work- 
ing days (which shall not include Saturdays, Sundays, and holidays) out of the 
preceding three hundred and sixty-five calendar days: Provided, however, 
That 

(1) the President may issue an order increasing to not more than one 
hundred and thirty days the number of working days within a three hun- 
dred and sixty-five calendar day period on which a particular Government 
employee may perform services while still being classified as an intermittent 
Government employee for purposes of this Act: Provided, That the Presi- 
dent shall make a determination that the national interest requires the re- 
tention of such employee's services during a further specified period. A 
statement of the pertinent facts and of the President’s determination of 
national interest shall be published in the Federal Register ; 

(2) a Reserve of the Armed Forces, unless otherwise a regular Govern- 
ment employee, shall be classified as an intermittent Government employee 
for purposes of this Act while on active duty solely for training, irrespective 
of the number of working days of such training; 

(3) irrespective of the fact he has performed services on less than fifty- 
two working days, a Government employee shall be deemed a regular Gov- 
ernment employee, as defined in subsection (j) of this seetion, and not an 
intermittent Government employee, if 

(A) he was appointed to a position calling for regular and continuing 
full-time services, and 

(B) his appointment did not evidence an intent that his services 
would be for a period of less than one hundred and thirty working days 
in the three hundred and sixty-five calendar day period following such 
appointment 

The termination of any particular term of employment of an intermittent 
Government employee shall take effect on the day when the earliest of the fol- 
lowing events occurs: 

(i) He becomes a regular Government employee, as defined in subsection 
(j) of this section: 

(ii) He resigns, retires, or is dismissed, or the termination of his status 
is otherwise clearly evidenced ; or 

(iii) Three hundred and sixty-five calendar days shall have elapsed since 
the last working day on which he shall have performed services as an inter- 
mittent Government employee, unless his appointment was expressly for a 
longer period. 

An intermittent Government employee shall be in such status on days on 
Which he performs no services as well as days on which he performs services. 
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(h) “Participate,” in connection with a transaction involving the Government, 
means to participate in Government action or a proceeding personally and sub- 
stantially as a Government employee, through approval, disapproval, recom- 
mendation, decision, the rendering of advice, investigation, or otherwise. 

(i) “Person” means any 

(1) individual; 

(2) partnership, association, corporation, firm, institution, trust, founda- 
tion, or other entity (other than the United States or an agency), whether 
or not operated for profit ; 

(3) State or municipality of the United States or any subdivision thereof, 
including public districts and authorities ; and 

(4) foreign country or subdivision thereof 

(j) “Regular Government employee’ means any Government employee other 
than an intermittent Government employee, as defined in subsection (g) of this 
section. The termination of any particular term of employment of a regular 
Government employee shall take effect when he resigns, retires, or is dismissed, 
or the termination of his status is otherwise clearly evidenced 

(k) “Responsibility,” in connection with a transaction involving the Govern- 
ment, means the direct administrative or operating authority, whether inter- 
mediate or final, and either exercisable alone or with others, and either person- 
ally or through subordinates, effectively to approve, disapprove, or otherwise 
direct Government action in respect of such transaction. 

(1) “State” means any State of the United States and the District of Colum- 
bia, Puerto Rico, Guam, and the Virgin Islands 

(m) “Thing of economic value” means any money or other thing having eco- 
nomic value, and includes, without limiting the generality of the foregoing 

(1) any loan, property interest, interest in a contract, or other chose in 
action, and any employment or other arrangement involving a right to com- 
pensation ; 

(2) any option to obtain a thing of economic value, irrespective of the 
conditions to the exercise of such option; and 

(3) any promise or undertaking for the present or future delivery or 
procurement of a thing of economic value 

In the case of an option, promise, or undertaking, the time of receipt of the 
thing of economic value shall be deemed to be, respectively, the time the right to 
the option becomes fixed, irrespective of the conditions to its exercise, and the 
time the promise or undertaking is made, irrespective of the conditions to its 
performance. 

(n) “Transaction involving the Government” means any proceeding, applica- 
tion, submission, request for a ruling, or other determination, contract, claim, 
case, or other such particular matter 

(1) which the Government employee or former Government employee in 
question believes, or has reason to believe, is, or will be, the subject of Gov 
ernment action: or 

(2) in or to which the United States is a party: or 

(3) in which the United States has a direct and substantial proprietary 
interest 
§ 3. Acts affecting a personal economic interest 

(a2) ECONOMIC INTERESTS OF A GOVERNMENT EMPLOYE! No Government em- 
loyee shall participate in a transaction involving the Government in the conse 
quences of which he has a substantial economic interest of which he may 
reasonably be expected to know 


(b) BKBCcONOMIC INTERESTS OF PERSONS IN WHICH A GOVE! MENT FMPLOYER FAS 
AN INTEREST.—-No Government employee shall particpate in a transaction involv- 
ing the Government in the consequences of which, to his actual knowledge, any 


of the following persons has a direct and substantial economic interest: 

(1) His spouse or child: or 

(2) Any person in which he has a substantial economic interest of which 
he may reasonably be expected to know : or 

(3) Any person of which he is an officer, director, trustee, partner, or 
employee; or 

(4) Any person with whom he is negotiating or has any arrangement 
concerning prospective employment ; or 


— 
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(5) Any person who is a party to an existing contract with such Govern- 
ment employee or an obligee of such Government employee as to a thing 
of economic value and who, by reason thereof, is in a position to affect 
directly and substantially such employee’s economic interests. 

(c) DisQuALIFICATION.—Every Government employee shall disqualify himself 
from participating in a transaction involving the Government when a violation 
of subsection (a) or (b) would otherwise result. The procedures for such dis- 
qualification shall be established by regulations issued pursuant to section 10. 

(d) SUBSTANTIAL ECONOMIC INTEREST.—The term “substantial economic in- 
terest” may be defined by regulations issued by the President pursuant to section 
10, but the term shall not include 

(1) the interest of a Government employee in his grade, salary, or other 
matters arising solely from his Government employment ; 

(2) the interest of a Government employee, or of a person referred to in 
subsection (b) solely as a member of the general public, or of any significant 
economic or other segment of the general public. 

(e) PRESIDENTIAL EXEMPTION.—The President may issue an order suspending 
the operation of subsections (a) and (b), in whole or in part, as to a particular 
employee with respect to transactions involving the Government of a particular 
category or in connection with a particular assignment, provided that the Presi- 
dent shall make a determination that under all the circumstances the national 
interest in such employee's participation exceeds the public interest in his dis- 
qualification. A full statement of the pertinent facts and of the President's 
determination of national interest shall be published in the Federal Register. 


§4. Assisting in transactions involving the Government 

(a) GENERAL RULE FOR ALL EMPLOYERS.—Except in the course of his official 
duties or incident thereto, no Government employee shall assist another person, 
whether or not for compensation, in any transaction involving the Government— 

(1) in which he has at any time participated ; o1 

(2) if such transaction involving the Government is or has been under 
his official responsibility at any time within a period of two years preceding 
such assistance, 

(b) ADDITIONAL GENERAL RULE FOR REGULAR EMPLOYEES.—Except in the course 
of his official duties or incident thereto, no regular Government employee shall 

(1) assist another person for compensation in any transaction involv 
ing the Government, 

(2) assist another person by representing him as his agent or attorney, 
whether or not for compensation, in any transaction involving the Govern 
ment. 

(c) NO SHARING IN COMPENSATION No Government employee shall share in 
any compensation received by another person for assistance which such Govern- 
ment employee is prohibited from rendering pursuant to subsection (a) or (b). 

(d) ParTNersHIPs.—No partnership of which a Government employee is a 
partner, and no partner or employee of such a partnership, shall assist another 
person in any transaction involving the Government if such Government em- 
ployee is prohibited from doing so by subsection (a). 

(e) PERMITTED EXCEPTIONS.—(1) Nothing in this section shall prevent a Govern- 
ment employee, subject to conditions or limitations set forth in regulations issued 
pursuant to section 10, from assisting, in a transaction involving the Govern- 
ment 

(A) his parent, spouse, or child, or any thereof for whom he is serving as 
guardian, executor, administrator, trustee, or other personal fiduciary ; 

(B) a person other than his parent, spouse, or child for whom he is serving 
as guardian, executor, administrator, trustee, or other personal fiduciary ; 

(C) another Government employee involved in disciplinary, loyalty, or 
other personnel administration proceedings ; or 

(D) another person in the performance of work under a contract with 
or for the benefit of the United States: 

Provided, however, That 

(E) in the case of clauses (A) and (B), such Government employee shall 
not have at any time participated in such transaction, nor, in the case of 
clause (B). shall such transaction have been under his official responsibility ; 
and 

(F) in the case of clauses (A), (B), (C), and (D), the circumstances 
of the assistance shall have been disclosed to the head of the employee's 
agency and approved by him in advance of the assistance ; and 
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(G) in the case of clause (D), the head of such employee's agency shal} 
have certified in writing that in his opinion the national interest will be 
promoted by permitting the special knowledge or skills of such Government 
employee to be made available to assist such other person in connection with 
such performance. 

(2) Nothing in this section shall prevent a Government employee from giving 
testimony under oath or from making statements required to be made under 
penalty of perjury or contempt 


§5. Compensation for regular Government employees from non-Government 
sources 
(a) UNCOMPENSATED EMPLOYEES.—For purposes of this section the term “reg 
ular Government employee” shall not include any Government employee who, in 
accordance with the terms of his appointment, is serving without compensation 
from the United States or is receiving from the United States only reimburse 
ment of expenses incurred or a predetermined allowance for such expenses 
(b) PAYMENTS FOR SERVICES TO THE UNITED STATES No regular Government 
employee shall receive any thing of economic value, other than his compensation 
from the United States, for or in consideration of personal services rendered or 
to be rendered to or for the United States. Any thing of economic value re- 
ceived by a regular Government employee prior to or subsequent to his Govern 
ment employment shall be presumed, in the absence of a showing to the contrary 
by a clear preponderance of evidence, not to be for, or in consideration of, per- 
sonal services rendered or to be rendered to or for the United States 
(¢) COMPENSATION FOR SERVICES TO OTHERS.-—No regular Government employee 
shall receive any thing of economic value (other than his compensation from the 
United States) in consideration of personal services rendered, or to be rendered, 
to or for any person during the term of his Government employment unless such 
services meet each of the following qualifications 
(1) The services are bona fide and are actually performed by such em 
ployee ; 
(2) The services are not within the course of his official duties; 
(3) The services are not prohibited by section 4 or by applicable laws or 
regulations governing non-Government employment for such employee; and 
(4) The services are neither performed for nor compensated by any per 
son from whom such employee would be prohibited by section 6(b) from 
receiving a gift; or, alterenatively, the services and compensation are fully 
disclosed in writing to the head of the employee's agency and are approved 
in writing by him 
(d) PAYMENTS FOR FUTURE SERVICES TO OTHERS.—-No regular Government em- 
ployee shall receive, directly or indirectly, any thing of economic value during 
the term of his Government employment in consideration of personal services 
to be rendered to or for any person subsequent to the term of such employment. 
Nothing contained in this subsection (d) shall be deemed to prevent a Govern 
ment employee from entering into a contract for prospective employment dur 
ing the term of his Government employment 
(e) COMPENSATION FROM LOCAL GOVERNMENTS.—-Nothing contained in this sec 
tion shall prevent a Government employee from receiving compensation con 
tributed out of the treasury of any State, county, or municipality if 
(1) the compensation is receive pursuant to arrangements entered into 
between such State, county, or municipality and such employee's agency ; or 
(2) the compensation and the services for which it is received are fully 
disclosed in writing to the head of the employee's agency and are approved 
in writing by him 
(f) CONTINUATION IN CERTAIN PENSION AND OTHER PLANS (1) Nothing con 
tained in this section shall prevent a Government employee's continuation ina 
bona fide pension, retirement, group life, health, or accident insurance, or other 
employee welfare or benefit plan maintained by a former employer but to whi 
such former employer makes no contributions on behalf of such employee in re 
spect of the period of his Government employment 
(2) Nothing contained in this section shall prevent a Government employees 
continuation in a bona fide plan, maintained by a former employer and to which 
such former employer makes contributions on behalf of sue h employee, in the 


Cast Vi . 
(A) a pension or retirement plan qualified under the provisions of the 


Internal Revenue Code, or 
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(B) a group life, health, or accident insurance plan: Provided, That the 
contributions by such employer are not made for a period longer than five 
consecutive years of Government employment (or an aggregate of five years 
out of the preceding ten). 

(3) Nothing contained in this section shall require the termination of the 
ights of a Government employee acquired under a bona fide profit-sharing or 
stock bonus plan maintained by a former employer and qualified under the pro- 
visions of the Internal Revenue Code; Provided, That no contributions are made 
by such former employer on bebalf of the Government employee based on profits 
attributable to any portion of the period of his Government employment. 

(4) The provisions of this subsection (1) } be subject to any additional 
conditions or limitations, mciuding limitations o muXximum amounts, set forth 
in regulations issued pursuant to section 10 

(g) TRAVEL AND RELATED EXPENSES.—Travel and related expenses received 
other than from the United States shall be deemed to be for or in consideration of 
personal services rendered to or for a person only to the extent provided in regu 
lations issued pursuant to section 10, 

§6. Gifts 

(an) GENERAL RULE FOR ALL EMPLOYEES..-No Government employee shall re- 
ceive. accept, take, seek, or solicit, directly or indirectly, any thing of economic 
value as a gift, gratuity, or favor from any person if such Government employee 
has reason to believe the donor would not give the gift, gratuity, or favor but for 
such employee's office or position within the Government, 

b) ADDITIONAL GENERAL RULE FOR REGULAR EMPLOYEES.—No regular Govern- 
ment employee shall receive, accept, take, seek, or solicit, directly or indirectly, 
any thing of econoimic value as a gift, gratuity, or favor from any person, or from 
any officer or director of such person, if such regular Government employee has 
reason to believe such person 

(1) has or is seeking to obtain contractual or other business or financial 
relationships with such employee's agency ; or 

(2) conducts operations or activities which are regulated by such employ- 
ee's ugency; or 

(3) bas interests which may be substantially affected by such employee's 
performance or nonperformance of official duty. 

¢) PERMITTED EXCEPTIONS.—Exceptions to subsections (a) and (b) may be 
made by regulations issued pursuant to section 10 in situations where the cir- 
cumstances do not lead to the inference that the official Judgment or action of 
the Government employee receiving, directly or indirectly, the gift, gratuity, or 
favor Was intended to be influenced thereby 


§7. Abuse of office 

Except in the course of his official duties or incident thereto. no Government 
employee shall, in his relationships with any person specified in the succeeding 
sentence, use the power or authority of his office or position within the Govern 
ment in a manner intended to induce or coerce such other person to provide such 
Government employee or any other person with any thing of economic value, 
directly or tudirectls This section shall apply to relationships with any person, 
or any officer or director of such person, from whom such Government em- 
ployee, if he were a regular Government employee, would be prohibited by section 


bib) from receiving a gift 


§8 Postemployment 
(a) GENERAL RUDI No former Government employee shall at any time sub- 
eyjnent to his Government employ ussist another person, whether or not for 


compensation, in any transaction involving the Government 
1) in which he at any time participated during his Government employ- 


tion inv g¢ the Government was under his official 
it any time within a period of two 


’ No former Government employee shall 
share in any compensatio ‘ived by another person for assistance which such 
former Government em] >is prohibited from rendering by subsection (a). 

HIP irtnership of which a former Government em- 
t rr employee of such a partnership, shall, for 
termination of his Government employment, 
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assist another person in any transaction involving the Government in which 
such former Government employee at any time participated during his Govern- 
ment employment. For purposes of this subsection (c) (1), the termination of 
the former Government employee's employment with the agency by which he wag 
employed when he so participated shall be deemed to be the termination of his 
Government employment. 

(2) Whenever subsection (c)(1) would be applicable but for the expiration 
of the period of two years referred to therein, the circumstances of the former 
Government employee’s participation in the transaction during his Government 
employment, if the individuals acting for the partnership are aware of such 
participation, shall be disclosed to the agency principally involved in the trans- 
action involving the Government, and an affidavit of such former employee to the 
effect that he has not assisted in such transaction involving the Government 
shall be furnished to such agency. 

(d) SPECIAL RULE FOR COMPUTATION OF TWO-YEAR PERIOD FOR CERTAIN FORMER 
INTERMITTENT EMPLOYEES.—For purposes of this section, a former intermittent 
Government employee whose employment terminated under clause (ili) of see- 
tion 2(¢) shall be deemed to have terminated such employment on the last 
working day on which he performed services as an intermittent Government 
employee. 

(e) PERSONS FORMERLY ON ACTIVE DUTY AS COMMISSIONED OFFICERS OF ARMED 
rorces.—The President shall, in furtherance of this section 8, issue regulations of 
the nature herein described applicable to persons who have been commissioned 
officers on active duty in one of the armed forces of the United States. Such 
regulations shall have the effect of prohibiting such persons, for the periods 
therein specified, from personally dealing with personnel of the Department of 
Defense, or of such units thereof as may be specified in such regulations, with the 
purpose of assisting in the sale of anything, including services, to the United 
States through the Department of Defense or such units thereof as may be 
specified in such regulations. The retirement pay of any retired commissioned 
officer who violates such regulations shall be terminated pursuant to the regula- 
tions issued hereunder for the periods therein specified 

(f) PERMITTED EXCEPTIONS.—The permitted exceptions applicable to Govern- 
ment employees under section 4(e) shall also be applicable to former Government 
employees under this section 8, subject to conditions or limitations set forth in 
regulations issued pursuant to section 10. For purposes of this section 8, ref- 
erences in such section 4(e) to the Government employee providing assistance 
shall be deemed to be to the former Government employee, and references to his 
agency shall be deemed to be to his former agency. 


§ 9. Illegal payments 

(a) PAYMENTS AS COMPENSATION, ETC.—No person shall give, pay, loan, trans- 
fer, or deliver, directly or indirectly, to any other person any thing of economic 
value believing or having reason to believe that there exist circumstances making 
the receipt thereof a violation of section 4, 5, or 8. 

(b) Girrs.—No person shall give, transfer, or deliver, directly or indirectly, 
to a Government employee any thing of economic value as a gift, gratuity, or 
favor if either— 

(1) such person would not give the gift, gratuity, or favor but for such 
employee's office or position within the Government: or 

(2) such person is in a status specified in clause (1), (2), or (3) of 
section 6(b). 

Exceptions to this subsection (b) may be made by regulations issued pursuant 
to section 10 in situations referred to in section 6(c). 

§ 10. Administration 

(a) RESPONSIBILITY OF THE PRESIDENT.—(1) The President shall be responsible 
for the establishment of appropriate standards to protect against actual or poten- 
tial conflicts of interest on the part of Government employees and for the admin- 
istration and enforcement of this Act and the regulations and orders issued 
hereunder. 

(2) The President may, and shall do so when required by this Act, issue 
regulations extending, supplementing, implementing, or interpreting the provi- 
sions of this Act. Such regulations shall take precedence over any regulations 
issued by agency heads pursuant to subsection (c). 

(3) The President shall have particular responsibility for the enforcement 
of this Act as applied to employees of the Executive Office of the President and to 


ay 
a 
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agency heads, and for this purpose the President shall have all the powers of 
an agency head. 

(4) The President may conduct investigations of facts, condition or condi- 
tions, practices, or other matters in carrying out his responsibilities and powers 
under this subsection (a) and in obtaining information to serve as a basis for 
recommending further legislation related to the purposes of this Act. In con- 
nection with any such investigation the President shall have all the powers with 
respect to oaths, affirmations, subpenas, and witnesses as are provided in section 
12(b) (2). The President may delegate any or all of his powers under this 
subsection (a)(4) to the Administrator referred to in subsection (b) or to 
others, either generally or in particular instances. 

(b EXECUTIVE CONFLICT-OF-INTEREST ACT ADMINISTRATOR.—(1) The President 
shall designate an oflicial from within the Executive Office of the President or 
create an office within the Executive Office of the President (such official or the 
head of such office being hereinafter referred to as the “Administrator”) to per- 
form the following functions: 

(A) To assist the President in carrying out his responsibilities under 
subsection (a): 

(B) To receive copies of all regulations issued by agency heads pursuant 
to subsection (c), to analyze the same and make recommendations to agency 
heads with respect thereto; 

((\) To receive reports from agencies and to collect information with 
respect to, and conduct studies of, personal conflicts of interest of Govern- 
ment employees within the executive branch ; 

()) To consult with the Attorney General, the Chairman of the Civil 
Service Commission, the Comptroller General and other appropriate officials 
with respect to conflict-of-interest matters affecting more than one agency; 

(E) To consult with agency heads, and with appropriate officers desig- 
nated by them, as to the administration of this Act within their respective 
agencies and the regulations issued hereunder applicable to their respective 
agencies ; 

(F) To give advice with respect to the application of this Act and regula- 
tions issued hereunder, when so requested by the President or agency heads; 

(G) To undertake and conduct, in conjunction with agency heads, a study 
of the extent to which any of the principles of this Act should be made 
applicable to persons and to the employees of persons having contracts, sub- 
contracts, licenses, or similar relationships with or from the United States; 
and 

(H) To provide reports and information to the President and the Congress 
concerning the administration of this Act and conflict-of-interest matters 
generally. 

(2) The Administrator is authorized to employ personnel and expend funds 
for the purposes of this Act, to the extent of any appropriations made for the 
purposes hereof. 

(¢) RESPONSIBILITY OF AGENCY HEADS.—(1) Each agency head shall be respon- 
sible for the establishment of appropriate standards within his agency to protect 
against actual or potential conflicts of interest on the part of employees of his 
agency, and for the administration and enforcement within his agency of this 
Act and the regulations and orders issued hereunder 

(2) Each agency head may, subject to the regulations issued by the President 
under subsection (a)(2), issue regulations extending, supplementing, imple- 
menting, or interpreting the provisions of this Act as applied to his agency. He 
shall file copies of all such regulations with the Administrator. 

(3) Each agency head may conduct investigations of facts, conditions, prac- 
tices, or other matters in carrying out his responsibilities and powers under this 
subsection (c). In connection with any such investigation the agency head shall 
have all the powers with respect to oaths, affirmations, subpenas, and witnesses 
as are provided in section 12(b)(2). The agency head may delegate any or all 
of his powers under this subsection (¢)(3) to any officer designated by him, 
either generally or in particular instances 


§1l. Preventive measures 


The head of an agency may, and shall do so if so provided in regulations issued 
by the President, require 
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(a) individuals entering Government employment with such agency and, 
periodically, the employees or particular categories of employees of such 
agency, to sign a statement that they have read an appropriate summary 
of the rules established by this Act and the regulations issued hereunder ; 

(b) employees of such agency, or particular categories thereof, to report 
periodically as to their non-Government employment or self-employment, if 
any; 

(c) representatives of other persons before an agency to certify that, to 
the best of their knowledge, their representation will not violate section 4 or 
8 or the regulations issued thereunder ; and 

(d) persons who are principals in transactions involving the Government 
to certify that, to the best of their knowledge, they have not received uassist- 
ance under circumstances which would violate section 4 or & or the regu- 
lations issued thereunder. 


§ 12. Remedies; civil penalties; procedure 
(a) ADMINISTRATIVE ENFORCEMENT AS TO CURRENT GOVERNMENT EMPLOYEES 

(1) Remedies and Civil Penalties: The head of an agency may dismiss, 
suspend, or take such other action as may be appropriate in the circum 
stances in respect of any Government 
that such employee has violated this Act or regulations promulgated here- 
under. Such action may include the imposition of conditions of the nature 
described in subsection (b) (1). 

(2) Procedure: The procedures for any such action shall correspond to 
those applicable for disciplinary action for employee misconduct generally, 
and any such action shall be subject to judicial review to the extent pro- 
vided by law for diciplinary action for misconduct of employees of the same 
category and grade. 

(b) ADMINISTRATIVE ENFORCEMENT AS TO FORMER GOVERNMENT EMPLOYEES AND 
OTHERS. 

(1) Remedies and Civil Penalties: The head of an agency, upon finding 
that any former employee of such ageney or any other person has violated 
any provision of this Act, may, in addition to any other powers the head of 
such agency may have, bar or impose reasonable conditions upon 

(A) the appearance before such agency of such former employee or 
other person, and 
(B) the conduct of, or negotiation or competition for, business with 
such agency by such former employee or other person 
for such period of time as may reasonably be necessary or appropriate to 
effectuate the purposes of this Act. 

”) Procedure 

(A) Hearings.—Findings of violations referred to in subsection 
(b)(1) shall be made on the record after notice and hearing, conducted 
in accordance with the provisions governing adjudication in title 5, 
United States Code, secs, 1005, 1006, 1007, 1008, and 1011 ( Administra- 
tive Procedure Act). For the purposes of such hearing any agency 


head, or any officer designated by it, is empowered to administer oaths 


employee of his agency upon finding 





and affirmations, subpena witnesses, compel their attendance, take evi- 
dence, and require the production of any books, papers, correspondence, 


memoranda, contracts, agreements, or other records which the agenes 


head finds relevant or material to the inquiry. Such attendance of wit 
nesses and the production of any such records may be required from 
any place in the United States at any designated place of hearing. 
Witnesses summoned by the agency head to appear shall be paid the 
same fees and mileage that are paid witnesses in the courts of the 
United States. 

(B) Judicial review (i) Any party to a proceeding der this sub 
section (b) aggrieved by an order issued by the agency head pursuant 


hereto, may obtain a review of such order in the court of appeals of 


the United States for any circuit wherein said party is located or has 


its principal place of business, or in the United States Court of 
Appeals for the District of Columbia, by filing in such court within 
sixty days after the order of the agency upon a written petition praying 
that such order be modified or set aside in whole or in part 

(ii) A copy of such petition shall forthwith be transmitted by the 
clerk of the court to the agency head involved, and thereupon such 
agency head shall file with the court the record upon which the order 
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complained of was entered. Upon the filing of such petition, such court 
shall have jurisdiction, which upon the filing of the record with it shall 
be exclusive, to affirm, modify, or set aside such order in whole or in 
part. 

(iii) No objection to the order of the agency bead shall be considered 
by the court unless such obejction shall have been urged before the 
agency Or there is reasonable ground for failure todo so. 

(iv) The findings of the agency head as to the facts, if supported by 
substantial evidence, shall be conclusive. If any party shall apply to 
the court for leave to adduce additional evidence, and shall show to 
the satisfaction of the court that such additional evidence is material 
in that there were reasonable grounds for failure to adduce such evi- 
dence in the proceedings before the agency, the court may order such 
additional evidence to be taken before the agency and to be adduced 
upon the hearing in such manner and upon such terms and conditions 
as the court may seem proper 

(v) The agency head may modify his findings as to the facts by 
reason of the additional evidence so taken and shall file with the court 
such modified or new findings which, if supported by substantial evi- 
dence, shall be conclusive, and his recommendation, if any, for the 
modification or setting aside of the original order. The judgment and 
decree of the court, affirming, modifying, or setting aside in whole 
or in part, any such order of the agency head, shall be final, subject 
to review by the Supreme Court of the United States upon certiorari or 
certification as provided in sections 346 and 347 of title 28. The com- 
mencement of proceedings for review under this subsection shall not, 
unless specifically ordered by the court, operate as a stay of the agency 
head's order 

(c) RESCISSION OF GOVERNMENT AcTION.—The President or any agency head 
may cancel or rescind any Government action without contractual liability to 
the United States where 

(1) he has found that a violation of this Act has substantially inflnenced 
such Government action ; and 
(2) in his judgment the interests of the United States so require under 
all of the circumstances, including the position of innocent third parties. 
The finding referred to in clause (1) shall be made in accordance with the pro- 
cedures set forth in subsection (b)(2) and shall be subject to judicial review 
in accordance with the provisions of subsection (b)(2)(B): Provided, That the 
President or such agency head may suspend Government action pending the 
determination, pursuant to this subsection, of the merits of the controversy. 
The exercise of Judgment purusant to clause (2) of this subsection shall not 
be subject to judicial review 

(d) CIVIL REMEDY FOR DAMAGES AGAINST EMPLOYEES AND FORMER EMPLOYEES.— 
The Attorney General of the United States may bring a civil action in any dis- 
trict court of the United States against any Government employee or former 
Government employee who shall, to his economic advantage, have acted in vio 
lation of this Act, and in such action may recover on behalf of the United 
States, in partial reimbursement of the United States for its expenses of 
administering this Act, damages in an amount equal to three times the amount 
of such economic advantage 

(@) CIVIL PENALTIES FOR ILLEGAL PAYMENTS Any person who shall violate 
section 9 shall pay a civil penalty of not more than $5,000, in partial reimburse- 
ment of the United States for its expenses of administering this Act. The 
Government employee or former Government employee involved shall not be 
subject to prosecution under title 18, United States Code, section 2, or title 18, 
United States Code, section 371, or any other provision of law dealing with 
criminal conspiracy, by reason of the receipt of any such payment 

(f) PURLICATION OF CERTAIN FINDINGS AND DECISIONS._-Whenever the head of 
any agency, or the President, exercises the authority conferred by subsections 
(a), (b), or (ce) of this section, copies of the findings and decision therein shall 
be filed with the President nd shall be pul lished at least once each year as part 
of a volume collecting such findings and opinions Such volumes shall be made 
available for public inspection and shall also be made available for distribution 
or sale to interested persons, 

(g) INTERESTS OF NATIONAL SECURITY When any provision of this Act requires 
publication of information and the President finds that publication of part or all 
of such information is inconsistent with national security, he may suspend the 
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requirement of such publication to the extent and for such period of time 
as he shall deem essential for reasons of national security. 

(h) STATUTE OF LIMITATIONS.—No administrative or other action under sub- 
sections (b), (c), (dad), or (e) of this section to enforce any provision of this Act 
shall be commenced after the expiration of six years following the occurrence of 
the alleged violation. 


TITLE IT—CRIMINAL PENALTIES 


§ 21. Acts in violation of Executive Conflict of Interest Act 
Title 18 of the United States Code is amended by adding a new chapter thereto, 
to be designated chapter 16 and reading as follows: 


“CHAPTER 16—CONFLICTS OF INTEREST 


“§ 301. Acts in violation of Executive Conflict of Interest Act 
“Any person who shall purposely or knowingly violate any provision of the 
Executive Conflict of Interest Act shall be fined not more than $10,000, or im- 
prisoned for not more than one year, or both. For purposes of this section, the 
terms ‘purposely’ and ‘knowingly’ shall have the respective meanings set forth in 
subsections (a) and (b): 
“(a) ‘Purposely’: A person acts purposely with respect to a material element 
of an offense when 
“(1) if the element involves the nature of his conduct or a result thereof, 
it is his conscious object to engage in conduct of that nature or to cause 
such a result; and 
“(2) if the element involves the attendant circumstances, he knows of the 
existence of such circumstances 
“(b) ‘Knowingly’ A person acts knowingly with respect to a material element 
of an offense when 
“(1) if the element involves the nature of his conduct or the attendant 
circumstances, he knows that his conduct is of that nature or he knows of 
the existence of such circumstances ; and 
“(2) if the element involves a result of his conduct, he knows that his 
conduct will necessarily cause such a result.” 


TITLE III—AMENDMENT AND REPEAL OF EXISTING LAWS 


§ 31. Amendment of title 18, United States Code, sections 216 and 1914 

Section 216 of chapter 11 and section 1914 of chapter 93 of title 18 of the 
United States Code are each amended by adding the following as a new paragraph 
to precede the present text of each such section 

“From and after the effective date of the Executive Conflict of Interest Act, 
this section shall not apply to (1) any person who is a Government employee 
as defined in section 2(f) of that Act, and (2) any act of another person which is 
directed toward such a Government employee.” 


§ 32. Amendment of title 18, United States Code, sections 281, 283, and 434 

Sections 281 and 283 of chapter 15 of title 18 of the United States Code are each 
amended by deleting the second paragraph thereof. Each of such sections is 
further amended and section 434 of chapter 23 of title 18 of the United States 
Code is amended by adding the following as a new paragraph to precede the 
present text of each such section : 

“From and after the effective date of the Executive Conflict of Interest Act, 
this section shall not apply to any person who is a Government employee a8 
defined in section 2(f) of that Act.” 


§ 33. Amendment of title 18, United States Code, section 284 


Section 284 of chapter 15 of title 18 of the United States Code is amended by 
adding the following as a new paragraph to precede the present text of such 
section : 

“From and after the effective date of the Executive Conflict of Interest Aet, 
this section shall not apply to any person who has been a Government employee 
as defined in section 2(f) of that Act.” 
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§ 34. Amendment of title 22, United States Code, section 1792(a) 


roe 


Section 532(a) of the Mutual Security Act of 1954 (6S Stat. 859), as amended 
by section 10(d) of the Act of July 18, 1956 (70 Stat. 561; 22 U.S.C. 1792(a) ), is 
amended to read as follows: 

“(a) Service of an individual as a member of the Board established pursuant 
to section 308 of this Act or as an expert or consultant under section 530(a) 
shall not be considered as employment or holding of office or position bringing 
such individual within the provisions of section 6 of the Act of May 22, 1920 
(5 U.S.C. 715), or section 212 of the Act of June 30, 1982 (5 U.S.C. 59a), 
or any other Federal law limiting the reemployment of retired officers or 
employees or governing the simultaneous receipt of compensation and retired 
pay or annuities. Contracts for the employment of retired military personnel 
with specialized research and development experience, not to exceed ten in 
number, as experts or consultants under section 530(a), may be renewed annu- 
ally, notwithstanding section 15 of the Act of August 2, 1946 (5 U.S.C. 55(a)).” 


— 


§35. Amendment of title 5, United States Code, section 30r(d) 

Section 29(d) of the Act of August 10, 1956 (7OA Stat. 632; 5 U.S.C, 30r(d)), 
is amended to read as follows: 

“(d) When he is not on active duty, or when he is on active duty for training, 
a reserve is not considered to be on officer or employee of the United States 
or a person holding an office of trust or profit or discharging any official func- 
tion under, or in connection with, the United States because of his appointment, 
oath, or status, or any duties or functions performed or pay or allowances 
received in that capacity: Provided, however, That a reserve on active duty for 
training shall be deemed an employee of the United States for purposes of the 
Executive Conflict of Interest Act.” 


§ 36. Repeal of particular substantive restraints 

The following sections are repealed: 

(a) Section 190 of the Revised Statutes (5 U.S.C. 99) (relating to postem- 
ployment prosecution of claims by employees in departments) ; and 

(b) Section 244 of the Revised Statutes (5 U.S.C. 24) (relating to certain 
business interests of clerks in the Treasury Department) ; 


§ 37. Repeal of particular substantive restraints applicable to retired officers 

The following sections are repealed: 

(a) Section 1309 of the Act of August 7, 1953 (67 Stat. 4837; 5 U.S.C. 59e), 
(relating to loss of retirement pay by retired commissioned officers engaged in 
certain selling activities). 

(b) Section 6112 of chapter 557 of title 10 of the United States Code (relating 
to the loss of pay or retirement pay by certain officers who sell naval supplies 
to the Navy Department). 


§ 38. Repeal of exemptions from particular conflict-of-interest statutes 

The following sections are repealed : 

(a) Section 178(¢c) of chapter 7 of title 10 of the United States Code (pro- 
viding certain conflicts exemptions for advisers to the Secretary of Defense). 

(b) Section 1583(b) of chapter S81 of title 10 of the United States Code 
(authorizing conflicts exemptions for persons employed by the Secretary of 
Defense to serve without compensation ) 

(c) Section 5153(d) of chapter 5138 of title 10 of the United States Code 
(providing certain conflicts exemptions for members of the Naval Research 
Advisory Committee) 

(d) Section S807 of the Act of August 2, 1954 (68 Stat. 645; 12 U.S.C. 170th), 
(providing certain conflicts exemptions for members of advisory committees of 
the Housing and Home Finance Agency). 

(e) Section 5 of the Act of June 4, 1956 (70 Stat. 248; 16 U.S.C. 984) (pro- 
viding certain conflicts exemptions for commissioners and members of advisory 
committees appointed under the Great Lakes Fishery Act of 1956). 

(f) Section 5 of the Act of September 7, 1950 (64 Stat. 778; 16 U.S.C. 954) 
(providing certain conflicts exemptions for commissioners and members of 
advisory committees appointed under the Tuna Conventions Act of 1950). 

(g) Section 5 of the Act of September 27, 1950 (64 Stat. 1068; 16 U.S.C. 984) 
(providing certain conflicts exemptions for commissioners and members of 


advisory committees appointed under the Northwest Atlantic Fisheries Act of 
1950). 
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(h) Section 5 of the Act of August 12, 1954 (68 Stat. 698; 16 U.S.C. 1024) 
(providing certain conflicts exemptions for commissioners and members of 
advisory committees appointed under the North Pacific Fisheries Act of 1954), 

(i) Section 1003 of the Act of September 2, 1958 (72 Stat, 1603; 20 U.S.C, 
583) (providing certain conflicts exemptions for members of advisory com- 
mittees and information councils appointed under the National Defense Educa- 
tion Act of 1958). 

(j) Section 14(f) of the Act of May 10, 1950 (64 Stat. 154, 155; 42 U.S.C, 
1873(f)) (providing certain conflicts exemptions for members of the National 
Science Board and committees and commissions appointed under the National 
Science Foundation Act of 1950). 

(k) Section 163 of the Atomic Energy Act of 1954 (68 Stat. 951), as amended 
by section 2 of the Act of September 21, 1959 (73 Stat. 574; 42 U.S.C. 2205) 
(providing certain conflicts exemptions for members of the General Advisory 
Committee and advisory boards appointed under the Atomic Energy Act of 
1954). 

(1) Section 1(t) of the Act of June 19, 1951 (65 Stat. 87: 50 U.S.C. App. 
463(a)) (providing certain conflicts exemptions for particular Selective Service 
officials). 

(m) Section 113 of the Renegotiation Act of 1951 (65 Stat. 22), as amended 
by section 13 of the Act of August 1, 1956 (70 Stat. 702: 50 U.S.C. App, 1228) 
(providing certain conflicts exemptions for employees of departments and agen- 
cies to which the Renegotiation Act of 1951 is applicable and of the Renegotia- 
tion Board). 

(n) Section 7(b)(4) of the Act of August 9, 1955 (69 Stat. 582; 50 U.S.C, 
App. 2160(b)(4)) (providing certain conflicts exemptions for persons serving 
without compensation under the Defense Production Act of 1950). 


TITLE IV--MISCELLANEOUS PROVISIONS 


§ 41. Short title 
This Act shall be known and may be cited as the “Executive Conflict of 
Interest Act”. 


§ 42. Effective date 

This Act shall take effect ninety days after the date of its enactment, except 
that section 37 shall not take effect until the effective date of the regculaions 
issued by the President pursuant to section 8(e) 


{H R. 11657, S6th Cong., 2d sess. ] 


A BILL Relating to the employment of retired commissioned officers by contractors of the 
Department of Defense and the Armed Forces, and for other purposes 


Be it enacted by the Senate and House of Representatives of the lt nited States 
of America in Congress assembled, That chapter 15 of title 18, United States 
Code is amended by adding at the end thereof the following new section 


“§ 292. Unlawful transactions of a retired commissioned officer within the De- 
partment of Defense 


“Tt shall be unlawful for a retired commissioned officer of an armed force of 
the United States (other than an officer who served on active duty for less than 
eight years and whose primary duties during his period of active duty at no 
time included procurement, maintenance, or supply) within two years after his 
release from active duty to receive or agree to receive compensation or any- 
thing of value for any service rendered or to be rendered by himself or for an 
other person, with respect to any transaction related to selling or aiding or 
assisting in the selling of anything to the Department of Defense or an armed 
force of the United States 

“It shall be unlawful for any person to employ such a retired commissioned 
officer, within such a period of time, for the purpose of selling or aiding or assist 
ing in the selling of anything of value to the Department of Defense or an armed 
force of the United States. 

“Whoever violates any provision of this section shall be fined not more than 
$10,000 or imprisoned for not more than one year, or both.” 
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The Cuarrman. Then we shall hear representatives of the Depart- 
ment of Justice present the Department's views on H.R. 2156, a bill 
introduced by the Chair to strengthen the criminal laws relating to 
bribery, gr: aft. and conflicts of interest. 

The Hébert bill, H.R. 11657, would add a new section to title 18 
of the United States Code making it a misdemeanor, subject to a fine 
of $10,000 and/or l-year lnprisonment, for a retired commissioned 
officer whose primary duties at any time involved procurement, 
maintenance, or supply, within 2 years after his release from active 
duty, to obtain compensation for selling to the Department of De- 
fense or to the Armed Forces. 

Similar criminal sanctions would apply to any concern employing 
within this 2-vear period, a retired military officer for the purpose of 
selling to the Department of Defense. 

It will be recalled that on April 7, 1960, the House approved, with 
amendment, H.R, 10959 dealing with the same subject matter as the 
pending bill, H.R. 11657. Because of this relationship, the Chair 
deems it advisable in the interest of clarity to outline the salient back 
ground facts. 

In July ana August of this past year, the Subcommittee for Special 
Investigations (the Hébert subcommittee) of the Llouse (Committees 
on Armed Services, conducted penetrating Investigation and held 
extensive lhe rings on the activities and conduct of retired military 

ig tec 1 such activities. 
ubcommittee also made a study of the laws and regulations 


pertuthning thereto. 


gta 1 are | possible conflicts of inter St arisin 


Qn the basis of its investigation and hearings, the subeommittee 
recommended H.R. 9682, which, so far as is here relevant, would first, 
prolubit a retired ofhcer, for a pe iod of 2 years after his release from 
active duty, from engaging in a transacttion whose purpose was to 
sell anvthing of value to ~ Armed Forces on penalty of fine and 
imprisonment, together with loss of retirement pay for the period 
during which the prescr! ‘bed conduct was continued ; se cond, require 
all retired oflicers who agreed ab any time to accept compensation for 
selling to the Armed Forces to enroll with the Se retary of De fense 
and to make known their employment and the nature thereof; and 
third, require every concern awarded defense contracts, to apprise 
the Se retary of Defense of all retired officers in its employ. 

The Armed Services Committee thereafter reported out a clean 
bill, HR. LOS, w hich was essent inlly similar to the provisions of H.R. 
652 outlined above with the exception, however, that criminal sanc- 
tions were deleted. Subsequently the Armed Services Committee 
adopted a substitute bill offered by the gentleman from Texas, Mr. 
Kilday, H.R. 11576, which contained the identical language of H.R. 
10959 except for three additions, 

Thus, the substitute provided that a retired officer selling to the 
Department of Defense at any time within the 2-year period following 
his release from active duty would suffer forfeiture of 2 years of re- 
tired pay, instead of forfeiture only for the period during which the 
prohibited selling activity occurred. Further the substitute made it 
specifically unlawful for the retired officer to sell anything to the 
Department of Defense for a period of 2 years. Finally, to remove 
any doubt, there was added a new section providing that any retired 
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commissioned officer violating any provision of the proposed legisla- 
tion would be subject to court-martial. 

The so-called Kilday substitute was adopted by the House as an 
amendment to H.R. 10959. 

Prior to that, Mr. Hébert offered a series of amendments in the 
Committee of the Whole, one of which would strike out the first section 
of H.R. 10959 and replace it with a provision making it a criminal 
offense subject to fine and/or imprisonment for a retired officer to sell 
to the Department of Defense for a period of 2 years after release 
from active duty. The amendment would also make it a criminal 
offense for a defense contractor to employ a retired officer, within the 
2-year period, for the purpose of selling to the Department of Defense, 

A point of order was raised against this amendment on the ground, 
among other things, that it dealt with the Criminal Code and if offered 
as a separate bill would have to be referred to the Committee on the 
Judiciary and was therefore outside the jurisdiction of the Armed 
Services Committee. The point of order was sustained. 

In these circumstances, Mr. Hébert introduced the present bill, 
H.R. L1657 whi h is identical with the amendment whi ly had been 
rejected on the point of order. 

Against this background, the principal issues involved in connection 
with the pe nding measure H. R. 11657 are as follows: 

(1) Whether or not criminal sanctions should be imposed upon 
retired officers of the Armed Forces who, within 2 years after their 
release from active duty, agree to receive compensation for selling 
tothe D ‘partment of Defense or tothe Armed Forces: 

(2) Whether or not it should be made unlawful and subject to crim) 
nal sanctions for a defense contractor to employ a retired officer within 
a period of 2 years after his release from active duty for the purpose 
of selling to the Department of Defense or to the Armed Forces. 

At this point the Chair is happy to receive the views of the dis- 
tinguished gentleman from Louisiana (Mr. Hébert) who has done an 
outstanding job in the public interest as chairman of the Armed Serv- 
ices Subcommittee on Spec! ul Invest: 


iLions, 


“y 


TESTIMONY OF HON. F. EDWARD HEBERT, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF LOUISIANA 


Mr. Hénertr. Mr. Chairman, I am here in support of H.R. 11657, 
introduced by me to amend chapter 15 of t tle 18. the Criminal Code 


of the United States, by adding a new section 292, whi h would make 
“unlawful” the activities of a retired commissioned officer of the 
United States within 2 vears after his release from active duty in 


agreeing to serve for himself or for another for compensation mn any 
transaction which would aid or assist in the sale of anything to the 
Department of Defense or its Armed Forces. The bill likewise pro- 
vides that any person—and this includes corporations—who engaged 
for hire these retired officers. 

The penal provision for both is $10,000 fine or imprisonment for 
not more than 1 year. This bill then makes it unlawful and a mis- 
demeanor for both employer and employee who has served his con- 
nection with the Department of Defense as an active duty regular 
retired officer from selling to the Department of Defense. 
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This is an anti-influence-peddling bill involving the military and 
defense contractors. 

lam privileged to come before this committee. I do not come here 
without having been through a long and I believe complete study of 
the subject of conflict of interest. 

In June of 1959 the House was on the verge of adopting a stringent 
amendment to its appropriation act for fiscal year 1960 which would 
have penalized both retired officers and firms by limitation on the 
use of the appropriations from doing the things that my bill prohibits 
on an individual — The penalty of suspension of appropriations 
would have stilled, | must say in all candor, the wheels of progress, 
The mere fa t of laura would have suspended appropriations 
and stopped the defense effort immediately. I think no one, and cer- 
tainly not myself, could subscribe to such a drastic remedy for an evil 
which was es entially an offense of an individual retired from the 
armed services and of his employer in offering to pay the individual 
retiree for selling his knowledge, within 5 years after his separation. 
I do not suggest for one moment in making this statement that I con- 
code that the firm which engages in the practice of hiring retired 
oflicers to prostitute their office is an insignificant offense; ‘but I do 
recognize that to stop defense efforts for an isolated offense, however 
venal the employer might have been, is an action above and beyond 
the gravity of the offense. For that reason I disagreed with the 
amendment proposed in 1959 

The chairman of the Subcommittee on Defense Appropriations 
urged : i he “ring on the subject of the activities of retired commis- 
sioned offic ers dealing with the De partment of Defense. The chair- 
man of the Armed Services Committee promptly directed that a sub- 
committee of which I have the honor to be the chairman commence 
an inquiry and report its conclusions with recommended legislation. 

The hearings commenced promptly and were concluded about the 
time of the adjournment of the first session of this Congress, 

During the recess all concerned considered the evidence before them, 
and we met as a subcommittee in December 1959 to express our find- 
ings and conclusions. As chairman of the subcommittee, I was in- 
structed to incorporate in a bill the findings and recommendations of 
the subcommittee for legislative study by the full committee. 

This bill was H.R. 10959. I was not wedded to its language, but 
it did present for the consideration of the Armed Services Commit- 
tee in a form for acceptance, rejection, modification, or improvement, 
legislative proposals which recognized the concern of the subcommit- 
tee for the evils and for what it felt were the legislative requirements 
to cope with what had been developed during the hearings. The 
report of the subcommittee was unanimously adopted without dissent 
or difference, and carried with it the signature of the chairman of 
the House Armed Services Committee—my chairman, the distin- 
guished gentleman from Georgia. 

Then we proceeded to hearings before the full Armed Services Com- 
mittee, 

Thus far I have discussed the matter before the House. I shall not 
repeat but only to remind the members of this committee that on the 
first day of our hearings the Department of Defense supported by the 
chairman of the House Armed Services Committee, and ably sup- 
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ported by the Department of Justice on the proposed criminal pro- 
visions of my bill, which was the subcommittee bill, were sailing along 
in mutual accord, understanding, and I fully believe—which I am rea 
sonably sure everyone else did—that oe Was an evil apparent and 
present, if not proven, which should | e stop yped. But ny bill was 
suddenly gutted in the committee and every criminal and penal pro- 
Vision was stricken from it. 

Mr. Chairman, I have always recognized the authority of a chair 
man of a standing committee, even as your own, and I do not lightly 
challenge that authority, because out of the experience of years I must 
assume that it is born of wisdom and eee by facts upon which 
an honorable judgment can be rendere 

Mr. Chairman, I believe that legislation, whoever may be its sponsor 
and whatever may be its legislative course, must be founded j | prin- 
ciple which is sound and which will serve the best interest of our 
country. Legislation which, whomever may be its sponsor, bears on 
it the stamp of deliberation and respons ib] 


ible decision. 
Now l come to the second part of n 1\ statement. My bill wound up 


with only two prov isions at the end of the first dav. First, an oflicer’s 
pay would have been suspended while he was selling to the Department 
of De -fense. The second, he wou ld have to name his employer and 
describe his employment. My comment now is that while the present 
statute provides for the suspension of pay for selling war supplies 
within 2 vears after separation from active duty—in the case of the 
Navy De ‘partment the shin is for a lifetime against selling to the Navy 
Department. To leave the situation there, would be merely to fix the 
dues for an exclusive dah of retired officers employed by defense con 
tractors and some lesser lights. The badge of admission would be 
the amount of retired pay suspended—a bargain in many of the in 
stances which the subeommittee heard and the record reveals This, 


then, was the only recognition of the moral princip le, that no man 
could serve two masters, that is, draw two paychecks. But it by no 
means encompassed an understanding of the moral problem nor did it 
serve the ends of justice for a violation of a public trust. 

The second phase of our full committee hearing was another over 
night change in my bill which provided that an officer retired under 
the « reunistances prov ided in niy bill who engage in the untaw ful act 
which ny bill described would be punished for har Inge comm tted an 
unlaw ful act by a court martial. I shall not dwell here in this pres 
ence on the eflicacy of a court-martial proceeding. 

I denounced it on the floor as ineffective. I said, and I repeat, 
that it would amount to nothing more than a class reunion, because 
the officers sworn to try the offense would have before them their 
brothers, one of whom would have to confess that he influenced and 
the other one of whom would have to be proven to be the source 
of the unlawful influence. This then I have designated as a class 


reunion. It is the nearest thing to legally constituted whitewash. 
Asa matter of fact, no additional legislation is needed right now for 


court-martial action if a desire exists for such action. 

But one thing is proven by this series of events. The louse Armed 
Services Committee differs with me substanti: ally only in one respect. 
Where should this kind of offense be tried and punished. I Say if 
cannot be tried at a class reunion. IT wanted, eased and entertamed 
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the belief that my committee if it acknowledged the existence of the 
offense would want to complete the job and punish the offenders. Now 
you notice I say offenders, meaning not only the retired officer, but 
the corporation of the contractor which puts him in the position 
which constitutes the offense. 

Hlowever green the color in an oflicer’s eye may be after the retreat 
parmde as he heads into commerce and seeks out a payroll, he gets 
precisely nowhere until someone sees the light in his eyes and hires 
im. It takes two to commit the offense “that we are all talking 
about; and that offense is the purchase of knowledge of how to sell, 
by the person who wants to sell; and it is the pure hase of knowledge 
which should not be for sale and which should never be bought. This 
is the ethical problem. 

Every firm appearing before my subcommittee acknowledged that 
it was unethical to buy for resale the knowledge of retired officers, 
and every retired officer acknowledged there should be a cooling off 
period of at least 2 vears within whic h an officer could divest himself 
of the intimate and close relationship which he had enjoyed because 
of his office. 

Now my bill has been referred to this committee. I am happy to 
discuss the subject of conflict of interest. with your committee. I pro- 
posed this same legislation as an amendment to the bill which passed 
the House and IT was ruled out because “it was not germane.” Be- 
eause Of that ruling | am here today carrying through in an effort to 
gain my announced objective—a vote of the House on the subject 
matter. 

When I come before your committee today I am talking with mem- 
bers who are conversant with the sub rect of conflict of interest. 

But now that I have finally gotten here let me express my apprecia- 
tion to your chairman and to the subcommittee who heard me, ex- 
tensively, in executive session, 

I presume those who disagree with me will have an excellent. pre- 
sentation; and | hope that you will have the benefit of a full, complete, 
and wise counsel. But since I happen to be the spearhead of this 
legislation I would hope and request that I have an opportunity to 
respond, either in person or through the submission of a written 
statement, to the objections to my bill before this committee arrives 
at a conclusion. 

Now I have these questions to ask. Does anyone support or excuse 
a conflict of interest ¢ 

I take it from the passage of Mr. Kilday’s amendment to my bill 
that he does not condone it: nor did the House condone it in support- 
ing hisamendment providing for court-martial. 

Il believe that if you concede injustice and unethical conduct. in a 
conflict of interest, more than one person should bear the burden. 

While I doubt the efficacy of a trial by court-martial, for such an 
offense against public decency I equally deplore singling out a retired 
ofticer as the only one to be condemned and brought to the bar of 
justice, 

I can conceive of a commissioned officer being victimized as well as 
heing venal. I think both the corrupted and the person who corrupts 
belongs side by side at the bar of public justice. One is no more 
guilty than the other. The hirer and the hired are equally guilty. 
The subject matter is the same. The offense is the same. The punish- 
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ment must fall equally upon both. If money is not offered or given, 
it cannot be received or accepted; and if this does not occur, then an of- 
ficer has not bartered his honor for hire nor has a firm dealing with 
the Department of Defense engaged in immoral conduct. But if these 
do occur then I submit to you that my bill is the only answer. 

I do not quarrel with the court-martial, except that | know it will 
be a class reunion, and so do you; but in this context, as a legislative 
proposal, it serves one good purpose: it is a recognition of ev ‘il whieh 
must be met and punished. 

We stand here today, the chairman of my committee, Mr. Vinson, 
either in person or by authorized substitute, to differ on H.R. 11657, 
to a committee which has before it the _— of its chairman, H.R. 
2156, and H.R. 2157, and a bill proposed by the Bar Association of 
the State of New York, among others which I do not remember, All 
have for their single purpose closing the door to conflict of interest, 

Now Mr. Chairman, if the person, be it firm or corporation whe 
hires a retired commissioned officer of the United States to do that 
which is unlawful, he must be brought before some tribunal. 

One thing we know very well, and so do the members of the Armed 
Services Committee. No private citizen, defense contractor or other- 
wise, can be brought before a court-martial. I know and you know 
that he belongs at. a bar of justice. I know that the corrupter and 
the corrupted should be tried in an impartial tribunal in the civil 
court system of our country, and that there, and there alone, both 
corrupter and corrupted can receive a fair and impartial trial ae- 
cording to the standard of justice which prevails in the Federal 
courthouse. 

Simply stated, then, my bill says this: Selling to the Department 
of Defense within 2 years is unlawful, Lots of people, lawyers and 
otherwise, have besieged me to define what constitutees “a sale.” 
That is “standard operating procedure.” 

The courts are ultimately going to have to decide what constitutes 
“selling.” 1, and those who support me, believe that you ought to be 
able to find the definition for this kind of conduct in an ordinary 
dictionary. 

I use the word “sale,” and it is meant in my bill to mean the con- 
duct described in the average college or high school dictionary as 

“selling.” I believe that if the courts know that is what the Congress 
means there will be no difficulty in determining the facts which con- 
stitutes an offense. Ultimately, it is a court responsibility within 
the framework of legislative intent; and I have expressed the legis- 
lative intent as I intend in my bill. 

I would not hand to a court a set of specifications by which and 
through which the guilty might escape because we have not thought 
of every conceivable posture in which a sale might occur. 

To repeat, then, if you recognize conflict of interest; if you ree- 
dgnise the need for nemishsnertt by court-martial of an officer, how 
can you stand against this bill and punish the officer while his cor- 
rupter goes free! 

I accept the rules of the House which have brought me here. I am 
grateful for the privilege of presenting this statement to a committee 
which is unfettered and uninhibited. You are not too close to the 
military as I am afraid we on the Armed Services Committee tend to 
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be; so that occasionally we get lost in the glitter and overcome by 
the importance of defending our country to such an extent that we 
overlook very human and very fundamental facts of human conduet 
which, whether they be in uniform or mufti or both, offend public 
morals and defeat good government. 

This is my statement in support of my bill. Bring the corrupter 
and the corrupted before the only tribunal in America where the 
offense can be tried and punished with the measure of justice and the 
penalty it deserves. 

The issue now stand: elearly before the committee of unchallenged 
jurisdiction, and here a decision must be reached. All previous ob- 
jections which have been raised on grounds of jurisdiction have been 
eliminated and today we stand solely on the question of whether or 
not we want to meet equal justice to all parties involved and remove 
once and for all time the aura of influence peddling between retired 
military officers and defense contractors. 

The Cuairman, Now our subcommittee is privileged to have with 
us the distinguished and able chairman of the great Committee on 
Armed Services, one whom we all love and respect. 

Everyone is indebted to the gentleman from Georgia for his un- 
swerving and dedicated devotion to the defenses of this Nation. For 
myself and for every other member of this subcommittee, I say to the 
gentleman from Georgia and the chairman of the Armed Services 
Committee, we welcome you here and we are very anxious to hear 
from you. 


TESTIMONY OF HON. CARL VINSON, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF GEORGIA; ACCOMPANIED BY 
JOHN R. BLANDFORD, COUNSEL TO HOUSE ARMED SERVICES 
COMMITTEE 


Mr. Vinson. Thank you, Mr. Chairman. Let me express my deep 
gratification for your kind and complimentary remarks. 

I also want to thank you for chronologically stating the background 
with this subject matter which is of great aid and assistance and 
elarity in clearly understanding all phases of the background. 

Now, Mr. Chairman, in compliance with the rules of this committee 
and the rules of the House, I have prepared a statement, and I have 
submitted to each member a copy of my statement, and with your 
permission I would be very grateful to present my statement as I 
have prepared it. 

The CHarrmMan. You may do so. 

Mr. Vinson. Thank you, Mr. Chairman. I presume each one of you 
have a copy of the statement as I prepared it. 

Mr. Chairman, I appear in opposition to the bill H.R. 11657, intro- 
duced by the distinguished gentleman from Louisiana, Mr. Hébert. 

I am opposed to this bill because it is definitely premature; it is 
redundant; it is unnecessary ; and if enacted, could adversely affect our 
defense effort. , 

Now, why doTsaythis¢ Well, these are my reasons: 

On April 7, the House of Representatives passed the bill H.R. 10959, 
a bill which seeks to prevent “influence peddling” by retired officers of 
the Armed Forces. 
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What did that bill accomplish ? 

Well that bill, as amended, makes it unlawful for any commissioned 
officer of the Armed Forces of the United States, within 2 years after 
release from active duty, to engage in any transaction the purpose of 
which is to sell or to aid or assist in the selling of anything to the 
Department of Defense. 

It also provides that any officer who engaged in any transaction, 
the purpose of which is to sell or to aid or assist in the selling of any- 
thing to the Department of Defense at any time within the 2 years 
following his release from active duty, will lose retired pay for a 
full period of 2 years. In other words, if at any time within the 2-year 
period an officer engages in such an unlawful transaction, he will lose 
2 years’ retirement pay. 

That is a monetary loss to the officer. It applies to Reserves and 
Regulars. 

But that is not all that the bill does, by any means. 

The bill also says that any retired commissioned officer who is sub- 
ject to the Uniform Code of Milits ury Justice who engages in any trans- 
action, the purpose of which is to sell or to aid or assist in the selling 
of anything to the Department of Defense within the 2 years follow- 
ing his release from active duty, who violates any provision of the 
proposed legislation, can be court-martialed and punished as a court- 
martial shall direct. 

An officer who violates the provisions of H.R. 10959, if it becomes 
law, would be tried for violation of a general regulation (art. 92) and 
subject to a maximum punishment of dismissal, total forfeiture, and 
confinement at hard labor for 2 years. 

But, in addition, the bill that passed the House also provides that 
any retired commissioned officer who agrees to accept compensation 
from anybody in any transaction, the purpose of which is to sell 
or to aid or assist in the selling of anything to the Department of 
Defense, must file a statement with the Secretary of the department 
concerned of the fact and time of such agreement, together with such 
additional information concerning the duties to be performed in 
such transaction as the Secretary may require. 

This applies to all retired commissioned officers regardless of when 
they retire. 

It applies to an officer who retired 20 years ago, 10 years ago, yes- 
terday, or who retires hereafter. 

The bill that. passed the House goes on to say that the Secretary of 
each military department shall establish an office for the enrollment 
of retired officers where the information I have just mentioned will be 
collected and made available for public inspection. 

This is the public disclosure provision which in my opinion will 
put an end to any tendency on the part of the retired military officer 
to peddle influence. 

After this bill becomes law, the public will know exactly who the 
retired officers are that are hired for the purpose of selling or aiding 
or assisting in the selling of anything to the Department of Defense. 

If this bill had only this provision, in my opinion the public dis- 
closure of those engaged in selling transactions would be so great as 
to stop influence peddling. 
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But just to make sure that we did not miss any bets, the bill that 
passed the House also provides that each contractor who bids on a 
defense. contract will be told that if he gets the contract then he must 
advise the Secretary concerned of all retired military officers em- 
ployed by him, and that he must also obtain the same information 
from his subcontractors. 

Any contractor who fails to comply with these provisions will have 
his contract payments suspended until the information is disclosed. 

This will force a disclosure to the Department of all retired officers 
working for the contractor or subcontractor, even though they are not 
engaged in selling. 

And the contractor can have his payments suspended for failure to 
disclose who among the retired officers works for him in any capacity. 

Now let me summarize what the House-passed bill does insofar as 
it applies to retired officers and defense contractors. First, let’s take 
the retired officers. 

First, the House-passed bill makes it unlawful for a retired officer, 
within 2 years after release from active duty, to engage in any trans- 
action, the purpose of which is to sell or to aid or assist in selling 
anything tothe Department of Defense. 

If an officer violates this prohibition at any time during that 2-year 
period, he will lose 2 years of his retirement pay. 

Second, a retired officer of any armed force who agrees to accept 
compensation in any transaction “the purpose of which is to sell or to 
aid or assist in the selling of anything to the Dep: irtment of Defense” 
must. file a statement with the Secretary of the department with which 
he intends to do business, describing the : agreement and providing any 
other information the Secretary may require. 

If there is any change in his status, he must notify the Secretary. 
He must also notify the Secretary of each department with which he 
is doing business. 

This applies to all retired officers, regardless of when they retire. 

It applies to those already retired, those about to retire, and those 
who hereafter retire. 

Third, any officer who fails to furnish this information will have his 
retired pay suspe nded until the information is furnished. 

Fourth, any ogee officer, subject to the Uniform Code of Military 
Justice, who engages in selling to the Department of Defense within 2 
years after separation, or who fails to register as provided by the 
law, will also be subject to trial by court-martial and could be sen- 
tenced to 2 year’s imprisonment, and total loss of his retirement pay. 

Fifth, a Retired Reserve officer who is not subject to the Uniform 
Code of Military Justice can lose his retirement pay for 2 years if he 
engages in selling within the prohibited time period, or he can have 
his retirement pay suspended if he does not register as required. 

Now let’s look at the defense contractor. The defense contractor 
has two obligations imposed upon him. 

First, he must advise the Secretary of the department concerned of 
all retired military officers employed by him as soon as he receives a 
defense contract. 

Second, if he is a prime contractor, he must obtain similar informa- 
tion from his subcontractors. This applies to all prime contractors 
and subcontractors who employ retired officers. 
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The contractor who fails to furnish this information will have his 
contract payment suspended. 

Finally the Secretary of each department concerned will be re- 
quired to establish an enrollment office where retired officers will fur- 
nish the information required by them. This information must be 
made public. 

Now, Mr. Chairman, and members of the committee, I am sure that 
we are in complete agreement that “influence peddling” if it exists, 
must be stopped. We think the House-passed bill will effectively stop 
it. 

While we could not establish any definite case of influence peddling, 
nevertheless there is enough smoke on the horizon to indicate a pos- 
sible fire. Even if there is no fire, there is no harm in passing a law 
that will go a long way toward stopping something that may be going 
on, if it is not going on, could be going on. At the very best, such an 
activity should be made unlaw ful so that no one will be te mpted to 
engage in improper influence peddling. 

But we must also remember that we are dealing with retired mili- 
tary officers and, for the most part, senior retired officers who, because 
of the selection system, must retire with many years ahead of them in 
which they can be usefully employed outside the military service. 

The worst thing that we could do to our national defense program 
would be to make a Federal crime out of an activity which might be 
construed as involving the sale of something to the Department of 
Defense. 

The Committee on Armed Services and the House of Representa- 
tives agreed that it was proper to subject a retired officer to court- 
martial, as well as the loss of retired pay for 2 years if he engaged in 
selling or aided or assisted in the selling of anything to the Depart- 
ment of Defense within 2 years following release from active duty. 

But I have always been convinced, and I am sure that this commit- 
tee is in agreement, that we should never add provisions to the Federal 
Criminal Code except as a last resort. 

I want to read that again. But I have always been convinced and 
I am sure that this committee is in agreement, that we should never 
add provisions to the Federal Criminal Code except as a last resort. 

It is for that reason that I say this bill is premature and should be 
tabled. 

Let’s not cut off our heads to cure a headache when we can remove 
the discomfort by taking some bitter-tasting tablets. 

There have been editorials printed recently concerning the bill that 

assed the House which subjects a retired officer to court-martial for 
influence peddling. 

There is complaint that the House-passed bill goes too far and uses 
a hammer to kill a fly. 

I do not agree with those editorials for I believe that it was not only 
»roper but imperative for the members of the committee and the 
8 to pass legislation which would put a stop to influence peddling 
or the possibility of influence peddling. And the bill we passed will do 
this. 

But let’s not jeopardize our security efforts by enacting a new pro- 
vision of the Criminal Code which no man, in his right mind, will want 
to test. 
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We can accomplish what we seek to prevent by requiring public dis- 
closure of those who are engaged in selling, regardless of when — 
retire, and by subjecting to court-martial those who engage in suc 
transactions within 2 years following retirement. 

I know there are some who make light of the court-martial proce- 
dure. I dare say some of those who make light of the court-martial 
procedure also are among those who insisted upon the establishment of 
a civilian Court of Military Appeals and greater protection through- 
out the military judicial system for those who were exposed to courts- 
martial procedures in the Armed Forces. 

We spent months writing a new Code of Military Justice because 
there were many who felt that courts-martial were too severe and more 
protection had to be afforded those who were exposed to them. 

Now we are told it is an ineffective deterrent. 

Those who ridicule the court-martial procedure should bear in mind 
that an officer, and particularly an officer who has had long years of 
service, is well aware of the seriousness of a court-martial. 

I said on the floor of the House, during the debate on H.R. 10059, 
that it would be a mistake to make it a crime, as opposed to an unlaw- 
ful act, for a retired officer to engage in selling to the Department of 
Defense within 2 years following retirement. 

I said also that if we adopt a law which makes it a Federal crime to 
engage in this kind of transaction, we will deny to many men hereafter 
retired the right to earn a livelihood in the one field in which they are 
experts, because no reasonable, honorable, intelligent man will go 
mountain climbing on the jagged edges of the Criminal Code, and par- 
ticularly a provision of the Criminal Code that has never been 
interpreted. 

I said further that no sensible man would knowingly engulf himself 
in a rubberband law which could be stretched to include him and 
snapped to break him. 

And I am afraid that H.R. 11657 could well be considered, at this 
stage of the game, as a rubberband proposal, because no one knows 
how far it could be stretched, or how much damage will result if it is 
snapped. 

No man would accept employment if any action of his in perfecting 
a Weapons system, for examp le, might be construed at a later date as 
aiding in a sale by helping to create the weapon that was later sold. 
The Nation will suffer because industry will lose the very people who 
are most familiar with the need, the requireme nts, and the feasibility 
of essential breakthroughs in our struggle for survival. 

We all know what we are trying to stop. 

Twenty-four members of the Committee on Armed Services think 
that our proposal, which has passed the House and is now pending in 
the Senate, should first be tried before we take the drastic step from 
which there may be no return—an amendment to the Criminal Code. 

I hope that this committee will agree that we should not adopt this 
lust resort, at least not until our suggested solution to the problem has 
been given an opportunity to prove or disprove itself. 

Mr. Chairman, we all want to put an end to influence peddling, or 
the possibility of influence peddling by retired officers, but oftentimes 
the emotional reaction to something that is suspected of taking place 
results in a cure that is far worse than the suspected disease. 
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We have not yet proved a single case of influence peddling, although 
I certainly would not be so naive as to s: Ly it does not exist. 

But in considering the thousands of officers who are on the retired 
lists and those who are eng raged in important defense industries, I hope 
you will agree that it would be ridiculous to jeopardize our defense 
effort at this time in an effort to prevent a handful of officers, at the 
most, from doing something which, if not unlawful, is, at least, un 
ethical. 

From here on out, we suggest that selling within 2 years after re- 
tirement be made unlawful; but, beyond that, we demand public dis 
closure for all time by all retired military officers who engage in any 
transaction the purpose of which is to sell or to aid or assist in the 
se ‘ling of anything to the Departme nt of Defense. 

We all know the power of public opinion and I, for one, am will- 
ing to place my confidence and trust in the power of public disclosure, 
at least until Iam proved wrong. 

There’s one thing that is stronger than armies and navies—and that 
is the force of public opinion. 

Now, Mr. Chairman, as I previously stated, the bill that has passed 
the House, H.R. 10959, makes certain actions with regard to selling 
transactions and registration unlawful. 

It also provides that retired officers who are within the jurisdiction 
of the Uniform Code of Milit: ary Justice be sub ject to trial by courts- 
martial if they engage in such unlawful acts. 

I believe I should mention here that. retired Reserve officers are not 
subject. to courts-martial since they are not subject to the Code of 
Military Justice. 

We discussed this matter in the committee but decided, at that time, 
not to include retired Reserve officers. They obviously cannot acquire 
the type of influence that we seek to control. 

However, some persons feel that there may be justification for 

establishing penalties for retired Reserve officers who seek to im 
properly use their influence. 

If this is done | yy the Senate, when it considers our bill, then I am 
reasonab lv confident that our committee would acce pt suc han amend 
ment. It probably will never be applicable to anyone, so it can’t hurt 
the defense effort. 

In that. connection may I read, at this time, a letter from the chair- 
man of the Senate Armed Services Committee, Senator Russell, indi- 
cating his intent to hold early hearings on the House-passed bill, 
H.R. 10959. 

U.S. SENATE, 


COMMITTEE ON ARMED SERVICES 





Hon. Cart VINSON, 
Chairman, Committee on Armed Services 
Hlouse of naReTen * Washington, D4 


Dear CARL: Permit me to acknowledge receipts of your letter urging he 
Senate committee proceed to act on ILR. 10059, a bill relating to the appoint 
ment of retired commissioned officers by contractors of ¢! 1h tm fi) 
fense and the Armed F« 

I also reeall that von spoke to me abont this bill the last time we were 


together 
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You, of course, are aware of the fact that this type of legislation invites a 
great many substitutes and amendments. For this reason I have directed the 
staff to make a careful survey of this legislation in order to endeavor to secure 
approval of a fair and effective bill on this controversial subject. 

We already have hearings arranged for the next several days, but I shall en- 
deavor to get down to work in this bill just as soon as possible. Please let me 
know whether or not you wish to appear before the committee when the hear- 
ings are held. 

Sincerely, 
Dick RUSSELL. 

I want to say that Senator Russell’s committee has advised me that 
the Armed Services Committee has set hearings down for June 2. 

The CuatrMan. What is that again ? 

Mr. Vinson. I want to say that Senator Russell has set this meeting 
down before the Armed Services Committee of the Senate on June 2 
at which time I will appear and the departments also will appear. 

Now, Mr. Chairman, | would like to say something about juris 
diction, 

The Cuairman. I didn't mean to interrupt you. Do you want to 
finish ¢ 

Mr. Vinson. Go ahead. 

The CHairmMan. I desired to ask at that point w ho made that pout 
of order against the Hébert amendment ¢ 

Mr. Vinson. Mr. Kilday made the point of order against his amend 
ment and stated that it was not germane, and Mr. Forand, in ruling, 
said it was not germane because for two reasons, 1f my recollection of 
the record 1s correct : One reason, the committee had not dealt with the 
amendment to the Criminal Code in its bill. and therefore, it was not 
germane, and on the other cround, that it was a subject matter be- 
yond the jurisdiction of the Armed Services Committee. Now that 
Was & gratuitous statement, and not supported by the rules as to 
jurisdiction. 

If we had dealt with it in the committee, it would have been germane. 
Not having dealt with it in the committee, therefore, it was not 
germane, 

The CHAIRMAN. Was a pont of order made with youl knowledge 
and consent ¢ . 

Mr. VINSON. Oh. yes, ] dl scussed it W ith the Par] amentarian. Mr. 
Hébert and I went m there and the Parliamentarian said it was not 
germane because the Armed Services Committee had not amended the 
Criminal Code, and therefore were approaching it from a court 
martial standpoint, and therefore. it would not be rermane, and | told 
Mr. Hebert, | would not make a point of order against it. 

There is his ruling. Get this in mind. I am absolutely correet in 
this, I have a further statement in here to show you how correct it is. 

The Cuatrmman. Mr. Rogers. 

Mr. Rocers. Let me ask you this: you say in your statement that 
since the subject matter of H.R. 11657 is military personnel the bill 
now before us could have been referred to the ¢ ‘ommittee on the Armed 
Services, 

Mr. Vinson. Of course it could because that is our jurisdiction. 

Mr. Rogers. Why didn’t you assert your jurisdiction / 

Mr. Vinson. Because I knew this. I knew the Armed Services 
Committee had already dealt with that identical subject matter, and 
by a vote of 27 to 49 disapproved it, and I knew the House had al- 
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‘ready dealt with the bill and I didn’t want to muddy the water. Mr. 
Hébert was a little worked up about his v iewpoint not being followed 
by the committee, and so I said “So far as I am concerned let it go on 
yonder to the Judiciary Committee.” 

But let me show you how correct I am. Here is the first bill H.R, 
9682, the purpose of which was to deal with retired officers, and in 
dealing with retired officers the bill made the Criminal Code applicable 
to them. That was referred to the Armed Services Committee, and 
it not only amended the Criminal Code as I will show you later here, 
but there is case after case of other committees doing the same thing, 

Mr. Rogers. It is all right for me if you just keep your arguments 
over there and don’t bring them over here for us to settle. 

Mr. Vinson. That is exactly what I am trying to do. 

The CuatrmMan. I want to say this, Mr. Chairman. Mr. Kilday 
said on April 7, 1960, and I am reading from the Congressional Ree- 
ord at page 6984, after the Chairman of the Committee of the Whole 
had made his decision. 

Mr. Chairman, I move to strike out the last word. 

Mr. CHAIRMAN. I want to congratulate the gentleman from Louisiana [Mr. 
Hébert] for now finally abiding by the rules of the House. I congratulate him 
upon his action in dropping into the hopper a bill which will be referred to the 
proper committee, the committee having jurisdiction of the subject matter. 
That makes crystal clear the parliamentary situation which has confronted the 
Committee on Armed Services from the time it began consideration of the re 
port on the Hébert subcommittee. The Hébert subcommittee sought to go out- 
side of the jurisdiction of the Committee on Armed Services. 

Mr. Vinson. Of course, Mr. Chairman, I have great respect for Mr. 
Kilday’s learning. He is one of the most brilliant men in Congress 
but I do not find myself in full accord with that statement. He went 
beyond the question. The amendment was subject to a point of order 
on the cold facts that we had not dealt with the Criminal Code in the 

bill that was pending before the House, and therefore when Mr. 
Hébert sought to deal with the Criminal Code it was not germane, 

He was in the identically same fix that you were in on the eivil- 
rights bill when you sought to put amendments in that had not been 
dealt with in your committee. 

You hi ud jurisdic tion to do it. b rut your comn iittee cli In't clo it. So 
you hs ad to proser ibe your ame ndmen ts in accordance with two filed 
decisions of your committee. 

The CHatrmMan. It was a little different from that but I don't 
want to go into that phase of it. 

Mr. Vinson. Of course not. 

The (HAIRMAN. We are not going to start that all over again, 

Mr. Vinson. Of course. Let me read on now. We are not going 
to—of course, Mr. Kilday Was probably in the same frame of mind 
I was, 

I didn’t want to make Mr. Hébert any madder than he was because 
he is one of my right-hand bowers. I appointed him 7, 8 years ago, 
as chairman of this subcommittee and I publicly stated, and will con- 
tinue to state, that he has done a supe rb job and | just regretted that 
our approach was to try to accomplish the same thing he wanted in 
a different method on this philosophy, that we should hesitate at any 
and all times to make acts criminal offenses if you can accomplish the 
same thing without making it a criminal offense. 


oer OS 
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Mr. Chairman, you are a scholar and a profound thinker, and you 
know that you only invoke the criminal penalties at the last resort, 
and you don’t make every offense or every unlawful act criminal, 
unless it is necessar yasa deterrent. 

That has come down through the : ages. 

The Cuarrman. Well, 1 was going to say, it was to your decided 
advantage to have the point of order sustained; was it not ? 

Mr. Vinson. Of course it was, but it would not have worried me. 

The Cuarmman. You wanted to defeat the Hébert amendment if 
you could, and you used every method at your command. 

Mr. Vinson. No: the committee had defeated it on a rolleal] vote 
of 24 to 6. Just like they have defeated other bills of other commit- 
tees, and then the man in the minority, he offers an amendment, and 
if it is subject to a point of order, that anyone can make the point of 
orde ar. © 

In this instance Mr. Kilday made the point of order, and I was per- 
fectly willing, as far as I was individually concerned, to have let the 
House vote on the matter because I think our approach is the proper 
approach to it, because this is dealing, and I substantiate it by your 
statement, with a military matter, and there should not be two 
methods of trying officers—one by ‘court- martial and another by a 
civil offense if he is in the status of a retired officer 

The Cuarrman. Of course, you know, I will say to the gentleman 
from Georgia, we didn't seek this bill. 

Mr. Vinson. Of course I know. In that connection let me read 
you what you said and I want to compliment this committee. We 
have studied your hearings. It is a big job you are doing and it 
ought to be done. Here is What you said in opening your hearings 
on this subject matter 

In this connection the Chair notes that the Armed Services Committee of the 
House has commenced hearings on H.R. 9682 

Now, Mr. Rogers, H.R. 9682 amended and made applic ‘able the 
Criminal Code, introduced by Mr, Hébert, which deals primarily with 
the conflict of interest problem involving retired commissioned offi- 
cers. But, Mr. Chairman, you went on to say: 

Our subcommittee is maintaining and will maintain close liaison with the 
Armed Services Committee in order to avoid the possibility of inconsistent 
action in this area. 

That is what the distinguished chairman said when he opened this 
hearing. 

I have read this hearing in full. It is a complicated subject matter, 
it is a subject matter that if you deal with it, it must be dealt with 
across the board. But we took up and dealt with that part relating 
to the armed services, and we reported a bill out, and the House 
approved the bill, and it is set down for hearing on June 2 in the 
Senate. 

Now to go just a little bit further. On page 13, the third sen 
tence—no, the last sentence: 

I want to make it clear, therefore, that while I recognize the juris- 
diction of this committee in this matter, I do not recognize an exclu- 
sive jurisdiction. If I did, or if the committee did, or if the House 
did, many committees of the Congress would have many of their bills 
subj ject to points of order. 
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For example, in hastily looking at the bills reported by committees 
other than the Judiciary Committee which became laws, I have noted 
the following: 

(1) S. 1074, 82d Congress (act of Sept. 25, 1951, ch. 413), repealing 
section 1724 of title 18 (penalties for failure to pay postage on or for 
unlawful conveyance of mail), Post Office and Civil Service 
(‘ommittee. 

All this is to prove that members of other committees can make 
applicable to their laws the criminal provisions. 

(2) H.R. 1087, 82d Congress (act of Oct. 24, 1951, ch. 546), adding 
a new section 3619 to title 1S ( provision for remission or mitigation 
of forfeitures under Indian liquor laws), Interior and Insular <A fairs 
Committee. 

(3) H.R. 5609, 82d Congress (act of May 8, 1952, ch. 246), amend- 
ing section 1716 of title 18 (permission for transmission of poisons in 
the mail by persons or concerns having scientific use therefor), Post 
Office and Civil Service Committee. 

(4) H.R. 7877, 82d Congress (act of July 5, 1952, ch. 553), amend- 
ing section 1699 of title 18 (relating to unloading of mail from ves- 
sels), Post Office and Civil Service Committee. 

(5) H.R. 3409, 83d Congress (act of Aug. 15, 1953, ch. 506), amend- 
ing section L157 of title LS ( relating to sale or disposition of livestock 
issued to or purchased for Indians by the United States), Interior and 
Insular Affairs Committee. 

(6) H.R. 9821, 83d Congress (act of Aug. 24, 1954, ch. 910), amend- 
ing section 1162 of title 18 (relating to extension of State civil and 
criminal jurisdiction over the Menominee Reservation), Interior and 
Insular Affairs Committee. 

(7) S. 35, 84th Congress (act of June 29, 1955, ch. 224), amending 
section 1716 of title 18 (relating to transmission in mails of live scor- 
pions for use in medical research or in making antivenom), Post Office 
and Civil Service Committee. 

(8) H.R.5560, 84th Congress (act. of June 30, 1955, ch. 258), amend- 
ing sections 542, 544, and 545 of title 18 (relating to free importation 
of personal and household effect of persons stationed on Johnston 
Island), Ways and Means Committee. 

The following additional bills were considered by the House Mili- 
tary Affairs Committee: 

(1) S. 4036, 67th Congress (act of Feb. 24, 1923, ch. 110), prohibit- 
ing the unauthorized wearing, manufacture, or sale of medals and 
badges awarded by the War Department (codified in 18 U.S.C, 704). 

(2) H.R. 8309, 70th Congress (act of Apr. 21, 1928, ch. 592), amend- 
ing S. 4036, 67th Congress, relating to the unauthorized wearing, 
manufacture, or sale of medals and badges (codified in 18 U.S.C. 704). 

(3) H.R. 2475, 77th Congress (act of July 11, 1941, ch. 287), pro- 
hibiting prosititution within reasonable distances of military and na- 
val establishments (codified in 18 U.S.C. 1384). 

(4) HR. 6758, 77th Congress (act of Mar. 21, 1942, ch. 191), pro- 
viding penalty for violation of restrictions or orders with respect to 
persons entering, remaining In, or leaving military areas or zones 
(codified in 18 U.S.C. 1383). 

(5) HLR. 2992, 79th Congress (act of May 15, 1945, ch. 126), amend- 
ing H.R. 2475, 77th Congress, relating to prostitution near military 
or naval establishments (codified in 18 U.S.C. 1384). 
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(6) HLR. 6305, 79th Congress (act of May 15, 1946, ch. 258), amend- 
ing H.R. 2475, 77th Congress, relating to prostitution near military or 
naval establishments (codified in 18 U.S.C, 1384). 

If every committee that referred to title 15 of the United States ( ‘ode 
in its bills lost its jurisdiction by creating an offense which constituted 
a violation of the criminal code, the Committee on the Judiciary would 
have to be expanded te unfold to handle the matters referred to it. 

The Cuamman. We have enough to do now and we don’t want to 
add to it. 

Mr. Vinson. Of course you do. 

| mention this, Mr. Chairman, so that no one will mistakenly con- 
clude that the Committee on Armed Serv ices does not have jurisdic- 
tion over military matters which may involve title 18 of the United 
States Code. 

Whenever a bill is referred to the Committee on Armed Services 
dealing with the Department of Defense and reference is made to the 
criminal code or it is amended so as to make applicable or inapplicable 
certain portions of title 18, then the Committee on Armed Services 
has jurisdiction if the matter involved deals with the Department of 
Defense. ‘That is the subject. matter to what it does relate to. 

I am not challenging jurisdiction of this CamnRel Na I am merely 
forestalling a wrong conclusion which might be made if I failed to 
mention my position in this respect. 

Now, Mr. Chairman, I realize that this subcommittee conducted 
extensive hearings on Federal conflict-of-interest legislation. You 
have taken almost 500 pages of testimony on the subject matter and, 
of course, 1b 1s unnecessary for me to discuss in detail existing law as 
it pertains to retired officers, 

However, it is my understanding that under section 281 of title 18 it 
is a violation of the Criminal Code for a retired officer to represent 
any person in the sale of anything to the Government through the 
department in whose service he holds a retired status. 

The Cuarman,. I don’t think that 281 does that. 

Mr. Vinson. Yes, 281. 

The Cuatrman. | have it right here. It is rather a lengthy state- 
ment. [think you might have your counsel or aid check on that. 

Mr. VINSON, All right, 

\ retired officer who violates this statute can goto prison for 2 ) years 
and be fined $10,000. There is no time limitation on this type of in- 
fluence peddling. In other words, there is no cooling-off period what- 
soOeVer, 

The Cuamman. Mr. Chairman, may I say with reference to 
there is a provision that a as follows: 


281 


Retired officers of the Armed Forces of the United States while not on active 
duty shall not by reason of their status as such be subject to the provisions of 
this section. Nothing herein shall be construed to allow any retired officer to 
represent any person in the sale of anything to the Government through the de- 
partment in whose service he holds a retired status. 

So there might be some e question about this. 

Mr. Vinson. Now, I realize that because of various interpretations 
that have been ph aced upon the word “sale” this is probably a most in- 
effective statute. And it is probably difficult for anyone to be prose- 
cuted under this statute because of the narrow interpretation placed 
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upon the word “sale.” I believe there is actually one case being tried 
in the New York district court involving a lieutenant commander who 
sold beer to the Navy. 

Existing law also prohibits the payment of retirement pay to re- 
tired Regular officers of all the services if they engage in selling or 
contracting for the sale of, or negotiating for the sale of, items to the 
Department of Defense. This limitation applies only during the 
2 years following retirement from the Army and Air Force. 

Strangely enough, under existing law, a retired Regular officer 
of the Navy and Marine C orps may not receive retirement pay at any 
time for the rest of his life if he engages in contracting or negotiating 
to sell naval supplies or war materials to the Navy Department, even 
though he may be the low bidder. And I might say in that connection 
there is an officer who was the head of a company who submitted a 
contract and he was a low bidder for this. He was docked his retire- 
ment pay and ever since that happened he has been trying to get bills 

yassed to restore it back to him but, of course, we have to follow the 
fave: 

Obviously, this is discriminatory to Navy and Marine Corps officers, 
The discrimination will be eliminated by a provision in H.R. 10959, 

I want to compliment the committee for its extensive hearings on 
the Federal conflict of interests situation. It is a complex matter, 
but if we treat all retired or separated Government officials in the 
same manner—including former Members of Congress, former Cabi 
net and sub-Cabinet officers, and retired officers, then there will be no 
cause for complaint by anyone. 

Before I conclude, Mr. Chairman, I want to correct some miscon- 
ceptions that may be in your mind as a result of Mr. Hébert’s testi- 
mony. 

Some members of this subcommittee appeared to be under the wrong 
impression with regard to the penalties that could be imposed on the 
contractor under the House-passed bill. 

The penalty is there, believe me. It involves suspension of contract 
payments for failure to disclose the names of retired officers on their 
payroll or that of a subcontractor. Most contractors meet their pay- 
rolls with contract payments. Suspend them, and you will have a 
bankrupt contractor. 

And, ae a question was raised as to who favored the House 
passed bill. I'll tell you who—24 members of the Committee on 
Armed Services and the éther Members of the House of Representa 
tives who properly exercised the privilege and fulfilled the obligation 
for which they were sent to the Congress by passing H.R. 10959. 

Now, Mr. Chairman, there is another very practical reason why this 
bill should not be reported, As I said at the outset, this bill is re 
dundant. 

If this committee—and I just noticed what the De partment aid in 
here—if this committee repol ted H.R. 11657 and it passed the House, 
the bill would be referred to the Senate Ju iclary ( ee I have 
already read to you a letter from Senator Russell, chairman of the 
Senate Armed Services Committee, indicating that he would begin 
hearings soon on H.R. 10959, the House-passed bill. 

We would, indeed, have a strange situation on our hands if we had 
the Senate Judiciary Committee considering a bill to enact into lawa 
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criminal penalty and the Committee on Armed Services considering 
a proposed law imposing court-martial penalties, as well as a possible 
criminal penalty for retired reservists, if both bills are considered. 

It would seem to me that the better part of legislative wisdom is to 
let the Senate proceed with the consideration of H.R. 10959 so that the 
Congress will understand exactly what is being done. There is already 
a great deal of confusion surrounding this w hole matter, and certainly 
nothing could add more to the confusion than for another bill to be 
conside ared on the floor of the House and then be referred to a different 
committee in the Senate than that which is now considering the 
House passed bill. 

And if both bills became law, we would have confusion compounded, 
It would be almost as bad as the State legislature that passed a motor 
vehicle amendment that said, “When two vehicles approach an inter- 
section both shall come to a full stop and neither shall proceed until 
the other does.” 

I sincerely hope, Mr. Chairman, that this sube ‘ommittee will see fit 
to defer action on H.R. 11657 and fulfill that ancient Roman expres- 
sion: “Whatever you do, do wisely, and think of the consequences.” 

Now, Mr. Chairman, if you desire me to do so, I will try to answer 
any questions. 

(Mr. Vinson’s prepared statement appears at p. D569, ) 

The Cnatrman. I should like at this point to read a communication 
received from the General Counsel of the Department of Defense dated 
May 24, 1960. 

Mr. Vinson. Yes, si 


The CHarrMan (reading) : 


Dear Mr. CHAIRMAN: Reference is made to your request for comment on H.R. 
11657, S6th Congress, a bill relating to the employment of retired commissioned 
officers by contractors of the Department of Defense and the Armed Forces, and 
for other purposes 

The purpose of the bill is to amend chapter 15 of title 18, United States Code, to 
provide criminal penalties for certain unlawful transactions of a retired com- 
missioned officer within the Department of Defense. These unlawful trans- 
actions relate to selling or aiding or assisting in the selling of anything to the 
Department of Defense or an armed force of the United States. Additionally, 
the penal provisions would extend to an employer of such a retired commissioned 
officer if he were hired, within 2 years of his release from active duty, for such 
purpose 

As indicated in comments on similar provisions in other bills, the general objec- 
tives of H.R. 11657 are aeceptable to the Department of Defense. It will be 
recalled, however, that only recently the House of Representatives approved H.R. 
10059, providing for certain pay forfeitures and penalties for retired officers who 
engage in selling activities of the type proscribed by the present measure. 
Inasmuch as the penalties fixed in H.R. 10959 would be imposed by courts- 
martial, they would be applicable only to retired Regular officers, retired Reserve 
officers not being subject to the Uniform Code of Military Justice. By contrast, 
the present measure would provide for the imposition of criminal penalties on 
regulars and reserves alike 

The Department does not object to subjecting retired Regular officers who 
engage in unlawful selling activities to punishment by courts-martial as pro- 
vided for in the legislation already approved by the House. Nor would it 
object if similar unlawful activities by retired Reserve officers were made 
subject to punishment by the civil courts, as proposed by the present measure. 
Indeed, the Department is prepared to support an amendment to this latter 
effect when the Senate Committee on Armed Services considers the House- 
passed bill, H.R. 10959, provided that bill is further amended to define specifi- 
cally the term “selling” as it relates to prohibited selling activities by both 
Regular and Reserve officers. It is strongly recommended that the term be 
statutorily defined as follows: 
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“For the purpose of this section, selling means (1) signing a bid, proposal, 
or contract, (2) negotiating a contract, or (3) contacting an officer or em 
ployte of the Department of Defense who is vested with authority to make or 
negotiate a contract for the purpose of (i) obtaining or negotiating contracts, 
(ii) negotiating or discussing changes in specifications, price, cost allowances, 
or other terms of a contract, or (iii) settling disputes concerning performance 
of a contract.” 

In the light of the legislative situation herein described, it may be, legis 
latively, the course of efficiency and wisdom to perfect the legislation already 
passed by the House and now pending in the Senate Committee on Armed 
Services rather than to initiate new legisiation, Proceeding anew, and sep 
arately, in this difficult area could resuit in the enactment of two different 
measures dealing in conflicting ways with identical problems, thereby causing 
confusion and possibly harmful results in respect to the individuals to whom 
such measures would apply. If, notwithstanding these considerations, it is 
desired by your committee to act upon H.R. 11657 independently of Senate action 
on the House passed H.R. 10959, it is urged that H.R. 11657 be amended as 
indicated herein in the interest of fairness, equal treatment, and clear under 
standing on the part of all concerned. 

We have been advised by the Bureau of the Budget that there is no objection 
to the submission of this report on H.R. 11657. 


(The document referred to follows :) 


GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE, 
Washington, D.C., May 24, 1960 
Hon. EMANUEL CEeLLER. 
Chairman, Committee on the Judiciary. 
House of Representatives. 


Dran Mr. CHAIRMAN: Reference is made to your request for comment on H.R, 
11657, S6th Congress, a bill relating to the employment of retired commissioned 
officers by contractors of the Department of Defense and the Armed Forces, and 
for other purposes. 

The purpose of the bill is to amend chapter 15 of title 18, United States Code, 
to provide criminal penalties for certain unlawful transactions of a retired com- 
missioned officer within the Department of Defense. These unlawful transac 
tions relate to selling or aiding or assisting in the selling of anything to the 
Department of Defense or an armed force of the United States. Additionally, 
the penal provisions would extend to an employer of such a retired commissioned 
officer if he were hired, within 2 years of his release from active duty, for such 
purpose. 

As indicated in comments on similar provisions in other bills, the general 
objectives of H.R. 11657 are acceptable to the Department of Defense. It will 
be recalled, however, that only recently the House of Representatives approved 
H.R. 10959, providing for certain pay forfeitures and penalties for retired officers 
who engage in selling activities of the type proscribed by the present measure 
Inasmuch as the penalties fixed in H.R. 10059 would be imposed by courts 
martial, they would be applicable only to retired Regular officers, retired Reserve 
officers not being subject to the Uniform Code of Military Justice. By contrast 
the present measure would provide for the imposition of criminal penalties on 
Regulars and Reserves alike. 

The Department does not object to subjecting retired Regular officers who 
engage in unlawful selling activities to punishment by courts-martial as pro 
vided for in the legislation already approved by the House. Nor would it 
object if similar unlawful activities by retired Reserve officers were made sub 
ject to punishment by the civil courts, as proposed by the present measure 
Indeed, the Department is prepared to support an amendment to this latter 
effect when the Senate Committee on Armed Services considers the House-passed 
bill, H.R. 10959, provided that bill is further amended to define specifically the 
term “selling” as it relates to prohibited selling activities by both Regular and 
Reserve officers. It is strongly recommended that the term be statutorily de 
fined as follows: 

“For the purpose of this section, selling means (1) signing a bid, proposal, or 
contract, (2) negotiating a contract, or (3) contacting an officer or employee 
of the Department of Defense who is vested with authority to make or negotiate 
a contract for the purpose of (i) obtaining or negotiating contracts, (ii) negoti- 
ating or discussing changes in specifications, price, cost allowances, or other terms 
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of a contract, or (iii) settling disputes concerning performance of a contract.” 

In the light of the legislative situation herein described, it may be, legislatively, 
the course of efficiency and wisdom to perfect the legislation already passed by 
the House and now pending in the Senate Committee on Armed Services rather 
than to initinte new legislation. Proceeding anew, and separately, in this diffi- 
cult area could result in the enactment of two different measures dealing in 
conflicting Ways with identical problems, thereby causing confusion and possibly 
harmful results in respect to the individuals to whom such measures would 
apply. If, notwithstanding these considerations, it is desired by your committee 
to act upon H.R. 11657 independently of Senate action on the House-passed 
H.R. 10959, it is urged that H.R. 11657 be amended as indicated herein in the 
interest of fairness, equal treatment, and clear understanding on the part of all 
concerned. 


We have been advised by the Bureau of the Budget that there is no objection to 

the submission of this report on H.R. 11657. 
Sincerely yours, 
J. VINCENT BukKe, Jr. 

Mr. Vinson. Mr. Chairman, may I make some comments in regard 
tothe report ¢ 

Of course I think the last paragraph in the letter is very pertinent 
and very proper. I think that is the proper way to handle this mat- 
ter. We are all seeking to do the same thing. 

You were doing it in your bill. You were seeking to stop influ- 
ence peddling. We all want to stop it. 

Now we already passed one bill in the House and it is pending 
before the Senate Armed Services Committee, and it would be con- 
fusion confounded, if you report out another bill, the only difference 
of which is the criminal statute. 

Now the Senate Armed Services Committee could amend the crim- 
inal penalty in the court-martial procedure and could say it could be 2 
years or $10,000, 

So they could write it in the bill so I would certainly hope they 
would 

The Cuarrmman. Do you approve of that? 

Mr. Vinson. Well, 1 am telling you—— 

The Cuarrman. You mean they could. 

Mr. Vinson. Here is my theory. 

The certainty of conviction is preferable to the severity of pun- 
ishment. I want to pass something that will stop them. I am not 
so much concerned about the severity of the penalty. 

Now it looks like Mr. Hébert and the advocates of the severity 
thought are dealing with the severity of punishment and want the 
court to throw the book at the defendant instead of stopping the of- 
fense. I am trying to stop influence peddling and if it can be stopped 
with the assurance that the offender is going to be convicted, that is 
far better in military matters and civil matters than the severity of 
the penalty. That is what people are prosecuted for to stop them 
and to stop society from doing wrong things—and you stop society 
and the violation of law by being sure when an offender goes to the 
district court and is tried he is going to be convicted instead of saying 
“Well, you may be convicted, or you may not, but if you are « ‘onvicted 
the judge j Is going tothrow the hook at you. , 

Now you have more effect by being sure when a man js arraigned 
for violating an offense, that there is a pretty good chance that he 
is going to be convicted. That man doesn’t violate any laws. 
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The Cuatrman. At this point I should like to read a communica. 
tion received from the Department of Justice concerning this legis- 
lation. 

Mr. Vinson. Is this on this bill or your bill ? 


The CuarrmMan. This is on H.R. 11657. 
Mr. Vinson. Hébert bill. I had not heard that. 
The CHairMan. Yes. | Reading:] 


This is in response to your request for the views of the Department of Jus 
tice with regard to H.R. 11657, a bill relating to the employment of retired 
commissioned officers by contractors of the Department of Defense and the 
Armed Forces and for other purposes 

This bill would add a new section 292 to chapter 15 of title 18 of the United 
States Code, which would prohibit a retired commissioned officer of the Armed 
Forces of the United States, with certain exceptions, for 2 vears after such 
retirement, from participating in or receiving compensation or anything of 
value for services rendered by himself or for another person in connection with 
sales to the Department of Defense or an armed force of the United States, 

The bill uses the phrase “compensation or anything of value” to enlarge upon 
the word “compensation”. This in fact amounts to surplusage since whatever 
is comprehended by “compensation” would appear to include the conception 
“anything of value”. Further, the expanded phrase in the new section 292 might 
tend to limit the present section 281 where the single word “compensation” fs 


used 

The bill also refers to services rendered or to be rendered by himself or for 
another person. The meaning of the words “by himself or for another person’ 
is not precise and is susceptible of varying interpretations 

Finally, this bill would apply to any transaction relating to selling or aiding 
or assisting in the selling of anything to the Department of Defense or an 
armed force of the United States. Presumably the purpose of this legislation 
is to include a transaction which has for its purpose the sale of anything to the 
Department of Defense or an armed force of the United States. However, 
the phraseology of H.R. 11657 would not only include these transactions but 
could also include transactions the purposes of which are not to sell but which 
nevertheless are related in some way to selling. It is the view of the Depart 
ment that any such legislation should be limited to those transactions which 
have as their direct purpose a sale to the Government 

Apart from the foregoing comments it is noted that the House recently passed 
a bill, H.R. 10959, which would provide for punishment under the Uniform Code 
of Military Justice for those retired officers engaging in selling activities of 
the type proscribed by the present bill. The House-passed bill would be ap 
plicable only to retired Regular officers since retired Reserve officers are not 
subject to the Uniform Code of Military Justice, whereas the present bill would 
be equally applicable to both retired Regular and Reserve officers. To avoid 
confusion and provide for equality of treatment this overlap should be elimi- 
nated by appropriate amendments to one bill or the other 

The Bureau of the Budget has advised that there is no objection to the sub 
mission of this report 

(The document referred to follows: ) 


U.S. DEPARTMENT OF JUSTICE, 
Orrice OF THE Deputy ATTORNEY GENERAL, 
Washington, D.C., May 24, 1960 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice with regard to H.R. 11657, a bill relating to the employ- 
ment of retired commissioned officers by contractors of the Department of 
Defense and the Armed Forces, and for other purposes 

This bill would add a new section 292 to chapter 15 of title 18 of the United 
States Code, which would prohibit a retired commissioned officer of the Armed 
Forces of the United States, with certain exceptions, for 2 years after such 
retirement, from participating in or receiving compensation or anything of value 
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for services rendered by himself or for another person in connection with sales to 
the Department of Defense or an armed force of the United States. 

The bill uses the phrase “compensation or anything of value” to enlarge upon 
the word “compensation.” This in fact amounts to surplusage since whatever 
is comprehended by “compensation” wotld appear to in¢lude the conception of 
“anything of value.” Further, the expanded phrase in the new section 292 
might tend to limit the present section 281 where the single word “compensation” 
is used. 

The bill also refers to services rendered or to be rendered by himself or for 
another person. The meaning of the words “by himself or for another person” 
is not precise and is susceptible of varying interpretations. 

Finally, this bill would apply to any transaction relating to selling or aiding 
or assisting in the selling of anything to the Department of Defense or an 
armed force of the United States. Presumably the purpose of this legislation 
is to Include a transaction which has for its purpose the sale of anything to the 
Department of Defense or an armed force of the United States. However, the 
phraseology of H. R. 11657 would not only include these transactions but could 
also include transactions the purposes of which are not to sell but which never- 
theless are related in some way to selling. It is the view of the Department 
that any such legislation should be limited to those transactions which have as 
their direct purpose a sale to the Government. 

Apart from the foregoing comments it is noted that the House recently 
passed a bill, H.R. 10959, which would provide for punishment under the Uniform 
Code of Military Justice for those retired officers engaging in selling activities 
of the type proscribed by the present bill. The House passed bill would be 
applicable only to retired Regular officers since retired Reserve officers are not 
subject to the Uniform Code of Military Justice, whereas the present bill would 
be equally applicable to both retired Regular and Reserve officers. To avoid 
confusion and provide for equality of treatment this overlap should be eliminated 
by appropriate amendments to one bill or the other 

The Bureau of the Budget has advised that there is no objection to the 
submission of this report 

Sincerely yours, 
Joun TD. CALHorn, 
Acting Deputy Attorney General. 

The CuarrmMan. Do you want to comment on that ¢ 

Mr. Vinson. Well, Mr. Chairman, running through that letter and 
it is not quite as positive as the Department of Defense’s statement 
but running through it is the thought: “Let’s perfect what we have 
already done.” 

Whenever you lay your hand to the plow, don’t turn back. 

Now we have already laid our hand to the plow in reference to the 
bill that passed the House, so let’s effect it. We are driving at the 
same thing. 

We want to stop influence peddling and give the Senate Armed 
Services Committee an opportunity to work its will. The House has 
already sent a vehicle over, and at that time the House was not for- 
tunate enough to have, and my committee was not fortunate enough 
to have all this advice, from the departments. 

Of course, we knew that the Reserve officer was not subject to the 
military code, and we debated it in the committee, and we left it out. 
But let that be debated. I don’t think this committee should take any 
affirmative act at all on this legislation at this time. That is the reason 
why I say it is redundant. It is not the proper time now to do it. 
Let’s see what can be accomplished. We want to prevent the same 
thing, influence peddling ; we want to stop it. 

If we can stop it in the manner that the House has already ap- 
proved, let’s stop it in that way, without passing any other legislation. 

The objective is what we want to accomplish, of prohibiting certain 
acts and making certain that a man is going to be court-martialed. 
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The Cuareman. I would like to ask you one or two questions if [ 
may. 

Mr. Vinson. Yes, sir. 

The Cuarrman. As I understand it, under the present law a retired 
naval or marine officer may not be employed by any person furnishing 
naval supplies or war materiels to the United States, is that right? 

Mr. Vinson. That is correct. 

The Cuarrman. And 

Mr. Vinson. That is a positive bar. 

The Cuatrman. And it is also correct that under existing law a re- 
tired naval or marine officer may not be engaged in selling or negotiat- 
ing to sell naval supplies or war materials to the Department of the 
Navy. 

Mr. Vinson. That is right; that is the law. 

The Cuatrman. Is it correct that under existing law retired Army 
and Air Force officers are prohibited for a period of 2 years after re- 
tirement from selling any supplies or war materials to any agency of 
the Department of Defense ? 

Mr. Vinson. That is right. Now we changed that in the bill by 
making it——— 

The Cuarrman. I am speaking of existing law. I am leading up to 
something. In other words under existing law there is a lifetime ban 
on retired naval officers selling to the Defense agencies while there isa 
2-year ban on retired Army and Air Force officers. 

Mr. Vinson. That is correct. 

The Cuatrrman. Now H.R. 10959 which was approved by the House 
would among other things equalize the situation and provide a uni- 
form 2-year ban on selling by retired officers, is that correct ? 

Mr. Vinson. I didn’t hear that. 

The Cuarrman. I will repeat that H.R. 10959 which was approved 
by the House would, among other things, equalize the situation and 
provide a uniform 2-year ban on selling by retired officers ¢ 

Mr. Vinson. Of the Marine Corps and the Navy, that is correct. 

The Cuatrman. Now under existing law, if a retired officer should 
engage in selling activity contrary to these provisions of law is he 
subject to court-martial ? 

Mr. Vinson. If it is an unlawful act he could fall under 92. 

The CuatrMan. Are you reading from your statement ? 

Mr. Vinson. I am showing that under the existing law, the Uniform 
Code of Military Justice, under article 92, how you would try him—he 
will be tried under existing law that is, under article 92, which would 
be a regulation which would be promulgated by the Department of 
Defense if H.R. 10959 becomes law. Article 92 says— 

Failure to obey order or regulation. 

Any person subject to this code who— 

(1) violates or fails to obey any lawful general order or regulation; or 

(2) having knowledge of any other lawful order issued by a member of the 
Armed Forces, which it is his duty to obey, fails to obey the same; or 


(3) is derelict in the performance of his duties; shall be punished as a court- 
martial may direct. 
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I have been informed that just as soon as H.R. 10959 becomes law, 
regulations will be issued by each service which will implement the 
objective of 10959, the House-passed bill. 
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You see he falls under the article 92 and under article 92, a regula- 
tion is issued, and then he is tried by court-martial for violating the 
regulations issued by the Department. 

The Cuarmman. Wouldn’t that also be true under existing law? 

Mr. Vinson. Well, under existing law it does not deal with— 
Article 92 sets out the—and that is the reason I read it, “Failure to 
obey an order.” Well, they haven’t had any particular order issued 
so he has got to issue an order based upon this law. 


The CHatrman. Now, Mr. Kilday said in the debate on the bill 
H.R. 10959— 


I state it to be my firmly considered opinion that even without the language of 
my section 3—— 

Mr. Vinson. It could. 

The CuHarrMan (continues reading) : 

A retired officer who violated the provisions of the bill without making it specific 
in the language would be subject to court-martial. 

Mr. Vinson. He would, and why, because it is an unlawful act. Be- 
cause the law makes it unlawful. The law says doing these things is 
unlawful. Even if we had not referred to the court-martial as a 
matter of fact an officer committing something unlawful would fall 
under article92, Why? Failure to obey an order or regulation—any 
person subject to this code who violates or fails to obey any lawful 
general order or regulation having knowledge of such lawful order 
issued by any member of the Armed Forces which it is his duty to 
obey, and fails to obey the same. 

Now if he commits some act which is made unlawful by Congress 
then he automatically would fall under that. There is no two ways 
about that. 

The Cuatrman. Isn’t it true under existing law without your bill 
that passed the House wouldn't he be subject to court-martial ? 

Mr. Vinson. Under existing law. 

The CHatrman. Yes. 

Mr. Vinson. Yes, because if we passed this bill he would be sub- 
ject. 

The Cuamman. Without passing this bill, under present law. 

Mr. Vinson. Without passing the law these other statutes relate 
to it, and these other statutes as you have referred to in my state- 
ment are so, they should be cleared up. 

The Cuairman. Counsel wishes to ask a question. 

Mr. Maerz. Chairman Vinson, as was indicated in questioning 
existing law prohibits a retired naval officer permanently from selling 
tothe Defense Establishment. 

Mr. Vinson. Lifetime. 

Mr. Materz. Lifetime. 

Mr. Vinson. That’s right. 

Mr. Materz. And beyond that retired Army and Air Force officers 
are prohibited from selling for a period of 2 years. 

Mr. Vinson. That is correct. 

Mr. Marerz. Now have the Defense agencies issued any regulations 
whatsoever prohibiting these selling activities by retired naval officers 
and by retired Army and Air Force officers? 








552 FEDERAL CONFLICT OF INTEREST LEGISLATION 


Mr. Vinson. Well, I regret that I can’t answer the question. I 
don’t know but I would assume. 

Mr. Buanprorp. If I may make the attempt in an exchange of con- 
versation with Mr. Maletz, maybe we can get this squared away. I 
am confused on what constitutes a ban. The law you are referring to 
is title 10, United States Code, section 6112, but that is not part of 
the Criminal Code. 

Mr. Marerz. That is correct. 

Mr. Buanprorp. That says you cannot receive retired pay, so the 
General Accounting Office would handle that. That has nothing to do 
with crime. It is not against the law—as I read this law. The law 
says certain retired officers may not be employed by any person furs 
nishing naval supplies. If such an officer is so employed, he is not en- 
titled to any payment from the United States during that employment. 

Now that seems to tie right into what this all boils down to. The 
statute itself says it is not acrime. It only says you can’t draw your 
pay and that is the w ay the Judge Advoe: ate General, as I understand 
it, has identified it. 

Mr. Maerz. It would be contrary to public policy, would it not, for 
any retired naval officer to sell to the Defense Establishment and this 
ban is for life ? 

Mr. Bianprorp. I don’t think it would be contrary to public policy 
because if you don’t do this you won't be paid, for the rest of your life, 
retired pay. 

The CuarrmMan. Wouldn’t that be against public policy ? 

Mr. Bianprorp. Only if Congress says so. 

The confusion, as I understand it, comes from section 281 of the 
Criminal Code, which is a negative approach to the subject because 
after saying that retired officers are not affected, then it goes on to 
say- 
retired officers of the Armed Forces of the United States while not on active 
duty shall not by reason of their status as such be subject to the provisions of 
this section. 

That seems to say they are not affected. But the next sentence says— 


nothing herein shall be construed to allow any retired officer to represent any 
person in the sale of anything to the Government through the Department in 
whose service he holds a retired status. 


Mr. Maerz. Mr. Chairman, may I just quote from the Report of 
the Armed Services Committee, Report No. 1408 on H.R. 10959, pages 
2 and 3 captioned “Legislative History.” Have you got that, Mr. 
Blandford ¢ 

Mr. Bianprorp. Yes. 

Mr. Maerz. I will quote it: 


Legislation with regard to the role of the retired officer in the field of military 
procurement is not new. The Naval Service Appropriations Act of June 10, 
1896, prohibited payment of appropriated moneys to naval officers on the active 
or retired list when employed by any person or company furnishing “naval sup 
plies or war material” to the Government. 

The statute made such acts “unlawful.” 

This provision was codified in 1956 and is presently set forth as seetion 6112 of 
title 10, United States Code. In 1923 in an appropriations act Army officers on 
the retired list were similarly prohibited from selling to the Army. In 1950, the 
prohibition on retired Army officers was limited to 2 years and in 1958 this 
provision was made permanent and is presently set forth as section 58(c) of 
title 5, United States Code. 

The Navy lifetime ban continues in effect. 
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So the reason for the question was based on the report of the Armed 
Services Committee. 

Mr. Buianprorp. We are involved in semantics. But I think the 
report means, if we go back to the statute that you are not supposed 
to do this and if you do it you don’t get any retirement pay. So there 
is a built-in penalty which seems to be the exclusive penalty. Once you 
identify in a criminal statute a specific penalty, 1 would presume you 
would be precluded from imposing some other penalty which is not 
mentioned. 

The CuarrMan, In other words the proposed bill that passed the 
House goes a little further than existing faw 

Mr. BLanprorp. It makes very clear to the Department of Defense 
what Congress wants and this I think is of great significance. We say 
in that bill certain acts are unlawful. The Department must therefore 
issue a regulation saying how this applies. If you violate it you go 
to the bastille. 

The Cuatrman. Has the Department heretofore, considering the 
language that has just been read, issued any regulations ¢ 

Mr. Vinson. I don’t know, Mr. Chairman. But we will try to find 
out if there are any regulations issued against that. 

I do not have that but I know what happens on this. Having it 
made unlawful, the regulations will have to be issued in reference to 
courts-martial. 

Mr. Maerz. May I ask one more question, Mr. Chairman? 

Mr. Vrnson. Yes. 

Mr. Maerz. The question is this: If a retired Army, Air Force, or 
naval officer sells war materials to the Defense Establishment within 
say 2 years after his release from active duty is he, under existing law, 
subject to court-martial ¢ 

Mr. Bianprorp. I would say “No,” but I think that it would be—I 
would think that the position probably would be at that point that a 
criminal provision having been provided, that the man would be prose- 
cuted as this naval officer apparently is being prosecuted in the New 
York court for violation of a criminal statute. Obviously a court- 
martial could not try him because it would be double jeopardy, since 
court-martial and criminal trial are both Federal offenses. I think 
conceivably that the Department might, if they had a uniform law, 
then I suppose they could write a regulations under article 92, but 
this would require a much clearer definition of what you are trying to 
accomplish. The position that the committee has taken in this matter 
is that if you make it unlawful in a statute, and the military knows the 
gravity of a court-martial and issues a regulation, then you are going 
to stop this a lot faster than if you start trying to pass criminal codes 
which people have been trying to interpret ever since they passed the 
first one and they have not been able to convict anybody yet. 

Mr. Vrxson. That is the reason why we dealt with the subject matter. 

Mr. Materz. Mr. Blandford, as the report of the Armed Services 
Committee pointed out, on June 10, 1896, the Naval Service Appropri- 
ations Act prohibited payment of appropriated money to naval offi- 
cers on the active or retired list when employed by persons furnishing 
naval materials or war materials to the Government and that statute 
according to the report made such acts “unlawful.” 
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Mr. BLanprorp. It is possible, I have not seen the original statute, 
I made the original mistake of going only to the code. 

Mr. Vinson. I am sorry my distinguished colleague here, my neigh- 
bor up the hall, was not here when I made my statement and I will 
give you a copy of it, Mr. Meader. I would like to make some obser- 
vation in reference to another phase of this bill that I deem it im- 
portant to call your attention to. This is the Hébert bill. 

Mr. Rocers. The Hébert bill. 

Mr. Vinson. Not your bill, that is too deep for me, I can’t handle 
that, I can only handle the armed services. 

Mr. Rocers. Before you make any observations on that 

The Cuarrman. There will be placed in the record, the discussion 
on “Sales.” 

Mr. Rogers. Before we get into that, Mr. Chairman, I would like to 
get back to the pending bill, particularly the question of jurisdiction, 

I believed you stated that just because a penalty may cs involved, 
that does not deprive your committee of jurisdiction. 

Mr. Vinson. It is the subject matter. 

Mr. Rocers. Because the subject matter is there. 

Mr. Vinson. That is right. 

Mr. Rogers. And under the rules of the House you say you have the 
right to report a piece of legislation—— 

Mr. Vinson. Invoke it. 

Mr. Rocers. Providing a penalty. 

Mr. Vinson. That’s right. 

Mr. Rocers. And therefore in your view the Judiciary Committee 
has nothing whatsoever to do with it. 

Mr. Vinson. That’s right. 

Mr. Rogers. Upon that basis you felt that having adopted it—what 
is the bill number—— 

Mr. Vinson. The court-martial provision. 

Mr. Rocers. 10959—that is the bill passed by the House. 

Mr. Vinson. I am following you. 

Mr. Rogers. The one that was passed by the House, 10959, had the 
court-martial penalty in it. 

Mr. Vinson. That is the thing exactly. 

Mr. Rogers. Hence we should not, in the exercise of our jurisdiction, 
do anything about it. Isn’t that about what you say? 

Mr. Vinson. No, no; I don’t say that. 

The Crarrman. No. 

Mr. Vinson. I say by no means, you could do it if you wanted to 
do it. 

The Cuareman. In other words, excuse me, Mr. Rogers, you say that 
under the circumstances there is no committee which has exclusive 
jurisdiction. 

Mr. Vinson. That is correct. 

The CHatmman. That this falls between the Judiciary and the 
Armed Services Committee. 

Mr. Vinson. That’s right. 

Mr. Roaers. But since the Armed Services Committee and the 
House have acted—— 

Mr. Vinson. That’s right. ar ie vane 

Mr. Rogers. And having provided a court-martial in their bill, 
you think that that is preferable. 
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Mr. Vinson. Let’s try that and see if that will not stop it. If it 
can’t stop it, then we must do something else to stop it. 

The objective i is what I am seeking, to stop influence peddling. 

Mr. Rogers. That leads to the question you have before you in the 
hearings on conflict of interest. 

Mr. Vinson. Yes; a very fine one indeed. 

Mr. Rogers. On page 8, section 207 of the House bill, H.R. 2156, 
which is our chairman’s bill, you will find it is captioned “Disquali- 
fication of Former Officers and Employees in Matters Connected With 
Former Duties or Involving Former Agencies,” and at the outset the 
following appears: 
whoever having been employed in any agency of the United States, including 
commissioned officers assigned to duty in such agency. 

Now, do you feel that we should continue and pass upon legisla- 
tion 1s— 

Mr. Vinson. I think this, in view of this statement, this is what 
the chairman said when he submitted this matter on February 17. 
We started this in January. He said this: 

In this connection the Chair notes that the Armed Services Committee of the 
House has commenced hearings on 9682 introduced by Representative Hébert 
which deals primarily with conflict of interest involving retired commissioned 
officers. Our subcommittee is maintaining and will maintain close liaison with 
the Armed Services Committee in order to avoid the possibility of inconsistent 
actions in the area. 

Now we went ahead and passed a law or passed a bill through the 
House. 

Mr. Rogers. Yes. 

Mr. Vinson. Now I say let’s try to perfect that bill in the Senate, 
and the hearing 18 set for next Thursd: “Ly a week. 

Mr. Rogers. Keeping that in mind, I am pointing out that under 
section 207 of the proposed bill, H.R. 2156, there is reference to 
commissioned officers. 

Mr. Vinson. Of course you could do it; you could have done it. 
And I could have done It, too, 

Mr. Rocers. Sure. 

Mr. Vinson. We both don’t want to do it. Just let one do it. 

Mr. Rocers. But you are not objecting to it in our particular bill, 
H.R. 2156. What you are objecting is to—— 

Mr. Vinson. I wouldn’t think a great committee like this one would 
enact legislation which has already been dealt with by another com- 
mittee. If the other committee ace ‘omplishes the— 

Mr. Rocers. But the point is that we are dealing with commissioned 
officers. 

Mr. Vinson. Oh, yes; of course there Is no argument, you ean deal 
with commissioned officers, and I can deal with the Criminal Code, too. 

The CHairrMan. Counsel wishes to ask questions. 

Mr. Materz. Mr. Chairman, may I address this question to Mr. 
Blandford? If the report of the Armed Services Committee is cor- 
rect with respect to the Naval Appropriations Act adopted in 1896, it 
was unlawful for over 50 years for a retired naval officer to sell any- 
thing to the Defense Establishment. 

That being the case 

The Cuamman. That is true; is it not ? 
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Mr. Maerz. If the report of the Armed Services Committee is cor- 
rect. 

Mr. Bianprorp. I didn’t write it, but I assume that is correct. 

Mr. Maerz. Assuming that is correct, do you know whether or not, 
Mr. Blandford, any court-martial proceedings have been instituted in 
a period of over 50 years for activities contrary to those provisions of 
the statute ? 

Mr. Vinson. Let me answer that, Mr. Chairman. Of course, I see 
what counsel is leading up to, as he is getting ready to develop, 1 think 
that court-martial is not effective—— 

The CuarrMan. I don’t think that is quite accurate. 

Mr. Vinson. And therefore there never has been any court-martial. 

We have no information. 

The Cuarrman, No. Let us get this thing straight. I know about 
this question, and I was going to ask it myself. We don’t know the 
answer. 

Mr. Vinson. I don’t know it either. 

The Cuarrman. I am just trying to develop the facts and build a 
foundation so that we can make an objective judgment on this. 

Mr. Vinson, That iscorrect. I will try to find out. 

The CHarrman. We would like to know whether there have been 
any courts martial. 

Mr. Vinson. That is right. 

The Cuarrman. As a matter of fact, it is more than 50 years. That 
prohibition has been on the books for 64 years, and we would like to 
know. if possible, whether there have been any courts martial in that 
period of time. 

Mr. Vinson. Well, of course, it may have been due to the fact be- 
cause there never has been any good definition of the world “sale” and 
for that reason, and I won't argue the question of sale referred to in 
the Department of Defense’s letter. 

I know of no—because no regulation has been issued under that for 
a court-martial, don’t you see ¢ 

Mr. Chairman, let me, if you may—— 

The Cuarrman. Let me ask another question. I think a similar 
prohibition has been in effect for 37 years concerning retired Army 
officers. 

Mr. Vinson. That’s right. 

The CuHarrmMan. The question again is asked. 

Mr. Vinson. Exactly. 

The CuarrMan. Were there any courts-martial in connection there- 
with ¢ 

Mr. Vinson. I would say I do not know of any but that doesn’t show 
by any means that the method that we are trying to approach it now 
by court-martial will not be effective. 

The Cuatrman. Mr. Chairman, you know as I said before I am 
asking some questions 

Mr. Vinson. That’s right on this subject. 

The Cuatrman. To shed light on this subject. 

Mr. Vinson. Yes, sir. 

The Cuarrman. We are just inquiring. 
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Mr. Vinson. I know how effective it is to argue and say for 50 years 
they could have court-martialed them but nobody was court-martialed, 
For 37 years they could have court-martialed and nobody was court- 
martialed, 

Now the reason was because it would bog down in the word “sale,’ 
and that is the reason why probably there is no prosecution even under 
the criminal provision because the controller held one thing about 
sale and the department held another thing about the word “sale” 
and the definition of the word “sale” now is so complex and so bogged 
down nobody could define, you couldn’t draw an indictment today to 
save your neck, and know what you are driving at. 

Mr. Bu ANDFORD. May I read the answer that the Judge Advocate 
General of the Navy gave to a comparable question. 

The CHairMAN. ‘May I read what Mr. Hébert said in his statement— 
referring to a court-martial— 


It would amount to nothing more than a class reunion, because the officers 
sworn to try the offense would have before them their brothers one of whom 
would have to confess to influence, that he influenced, and the other one of whom 
would have to be proven to be the source of the unlawful influence. This then 
I have designated as a class reunion. It is the nearest thing to legally con- 
stituted whitewash. As a matter of fact no additional legislation is needed right 
now for court-martial action if a desire exists for such action. 


Mr. Vinson. Of course that is fine phraseology coupled with the 
fact you could paint a vivid picture that in 57 years and 37 years of 
court-martial, there is not going to be a court-martial because of a 
class reunion, 

But of course, Mr. Chairman, addressing an intelligent group of 
men like this I am not going to try to use that kind of Jangua e. 

I am going to try to point out logical statements that will cause 
logic al cone lusions, 

The Cuatrman. Mr. Blandford— 

Mr. Bianprorp, Admiral Ward, the Judge Advocate General of 
the Navy, in testifying before the subcommittee said: 


The committee has come up with a very fine uniform code of military justice, 
and it would seem that uniformity was also desirable in this field. 

The first difference between the laws applicable to the Navy and Marine 
Corps and to the other services appears at the top of page 2 there. It is 10 
U.S.C. 6112(a). That relates to officers of the Regular Navy other than retired 
officers, and it prohibits their employment by any person furnishing naval sup- 
plies or war materials to the United States. 

Now this gets into a point the chairman was interested in yesterday, as to 
whether or not retired officers are, in fact, more restricted in certain areas than 
active duty officers. 

Now, as to the other two services, so far as the law is concerned that may be 
trne. tut as to Navy and Marine Corps officers, they have this prohibition 
against employment by any person furnishing supplies or war materials to the 
United States. 

For instances, if the Martin Aircraft Co. were to offer an active duty naval 
officer an opportunity to lecture to the staff on the cold war or technical re- 
quirements in the Navy, that would be prohibited. If a younger officer felt it 
necessary to take a clerical job, or even a janitorial job with the Martin Aircraft 
Co. or any company furnishing supplies to the Navy that would be prohibited 
by this law. 

As I say, this law applies only to Navy and Marine Corps officers on active 
duty. So, in the interest of uniformity, any legislation should cure that point. 

Actually, law is not needed so much, if at all, as to active duty officers because 
the services can prohibit any type of conduct which interferes with their mili- 
tary duties. And the services have,.in case of violations, the officers would be, 
of course, immediately subject to discipline and court-martiai. 











558 FEDERAL CONFLICT OF INTEREST LEGISLATION 


Mr. Courtney. Well Admiral, wouldn't the retired officer likewise be subject 
to recall and court-martial? 

Admiral Warp. Yes, sir. You don’t even need to recall a retired officer to 
court-martial him, under the code, but on the other hand, and this goes right 
to the point, Mr. Maletz, that you are making and this I think is where the 
confusion lies, the legality of an order restricting his activity would be much 
more questionable than in the case of an active duty officer. Because they 
wouldn't have any basic legislation to tie it into. That is what it really gets 
down to. 

In other words, would an order restricting a retired officer from apparently 
legitimate employment—would that be a lawful order’ 

That would be a complication, if you tried to control retired officers com 
pletely by regulation 

If you pass and put into law H.R. 10959 and you issue a lawful 
order under a statute which says certain acts are unlawful acts you 
have no question about it. 

Mr. Maerz. What about article 134 of the Uniform Code of Mili- 
tary Justice! 

Mr. Buanprorp. That is a general catchall for bringing discredit 
on the service. Actually article 92 is the one you would really use. 

The CuatrmMan. Let’s take for a moment whether the Department 
of Defense or the Armed Forces are likely to bring action by way of 
courts-martial against those who offend. 

Now you mentioned the Martin Aircraft Co. In the course of the 
Hébert subcommittee hearings, an instance was brought to light where 
high ranking officials were entertained outside the country by the 
Martin Aircraft Co., one of the Government’s largest defense con- 
tractors, and this included the use of a Martin Co. plane for con- 
vevance. I refer to your committee report. 

Mr. Vinson. I am quite familiar with that, and I know all about it. 

The Cuarmman. Yes. I notice that the report of the Armed Serv- 
ices Committee indicated at page 26 that each of the service Secre- 
taries testified he did not condone such conduct. In addition, the 
committee said, “We shall await the next move of the Secretaries and 
in due course shall ask what has been done in the circumstances.” 

In addition, in the course of the debate on the floor of the House, 
the distinguished gentleman from Texas, Mr. Kilday, for whom we 
have the highest regard, both you and I and the other members of the 
subcommittee, stated : 

With reference to the Martin Co., of course, it is reprehensible for a contractor 
to be taking the topflight Air Force command to some place of entertainment 
over long periods of time. 

It was highly improper for these officers to go. Nothing I said yesterday could 
be construed to condone it. I pointed out these officers were on active duty, 
that they were subject to discipline on the part of the President, that the Presi- 
dent has authority to discipline civilians by demanding, for example, the res- 
ignation of the Federal Communications Commission official, and that the 
administration has within it the power to punish these men on active duty. 
They can be relieved. They can be sent to Okinawa or to Guam or wherever 
he wants to send them. They can be handled any way the administration 
wants it done. 

Now the question is, Has the Department of Defense or the armed 
services taken any action on this? 

Mr. Vinson. I say they have publicly, by the statement of the 
Department that disapproved it. 

Now these are active duty officers. 
The Cuarrman. Do you think that is enough, Mr. Chairman? 
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Mr. Vinson. No: I think the facts around each case should define 
what degree of punishment, and, if that reflects on the service, I think 
the Department should be positive that no officer is going to do any- 
thing that reflects on the service at all. 

In one man’s mind it might be sufficient and in another man’s mind 
itisnot. Iam astickler and I don’t want to do anything that is going 
to reflect on Congress or the Department, and so in my way of think- 
ing it might not be as strong as I dealt with it, but the Secret: ary dealt 
with it in that way. 

The Cuarrman. Were these high ranking officers even reprimanded ? 

Mr. Vinson. Well, when he testified he disapproved that kind of 
conduct—that is a reprimand in itself. 

The Crarrman. Well, they said they did not condone it. I don’t 
know what that means. 

Mr. Vinson. Well, now, that is a reprimand itself. If one of your 
clerks or if your leading counsel there does a thing and you would say 

mublicly, “T don’t condone what you have done,” why, you have pub- 
icly reprimanded him. 

The CHamMan. Now, is not, in your judgment, a defense contractor 
who hires a retired officer to use his influence as guilty as the officer 
himself # 

Mr. Vinson. No: I don’t think so, Mr. Chairman. 

The Cnarrman. Why not ¢ 

Mr. Vinson. Well, because I don’t think so. I think a contractor 
has a right to try to get people who can help him perform his contract 
and if it is not against the law for him to do it, why he goes ahead 
and does it; but if they are going to make it a criminal offense, I think 
the most effective way to do it is to say, “You don’t get your money.” 

The CHarrmMan. It is not a question of whether it is against the 
law, should it be against the law ? 

Mr. Vinson. We say in our approach to it, “We take your money 
away; you don’ t get it. 

The Cuamman. Let’s take a huge contractor like General Motors or 
General Electric or Westinghouse, it wouldn’t make much difference 
if they don’t get their money on one contract. 

Mr. Vinson. Well, the Vv ‘hs ave got to get the mone vy out of the Gov- 
ernment to run the business, because a great deal of their business is 
Government business. 

For instance, you take Boeing. If Boeing didn’t get his money from 
the Government he would close down by S: aturd: ay night. 

The Cuamman. That may be true in a small outfit. 

Mr. Vinson. Small outfit / Eight billion dollars’ worth of 
contracts. 

The Cuarrman. Ordinarily, in a small business outfit it would be a 
very serious thing. 

Mr. Vinson. Big ones, too; you are dealing with big matters. I 
think, Mr. Chairman, in that connection, we are trying to approach 
this in a fair way. We are trying to accomplish what you want to 
accomplish. We firmly believe we can accomplish it just as effec- 
tively without making it a crime, and if you can do it without making 
it a crime then you are not on sound ground to make it a crime. 
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The Cuatrman. Mr. Chairman, you have got this situation where 
this matter that is reprehensible occurs, this influence peddling. The 
officer is subject to court-martial and all kinds of degradations flowing 
therefrom: he is deprived of his pay fora period, 

Mr. Vinson. ‘Two years. 

The Cuamman. But the defense contractor himself is not subject 
to court-martial, naturally. He is not subject to prosecution in the 
Federal court. ‘The only damage he sustains is a possible money dam- 
age, suspension of payment, whereas the officer has a blot upon his 
escutcheon which lasts for the rest of his life. 

Do you think that is fair to have it as one-sided as that / 

Mr. Vinson. Well, in the first place, the contractor is not going to 
hire under this law—he is not going to hire any of these retired offi- 
cers who are going to be for the purpose of sale. He wouldn't do 
it, because he is not going to run the risk. We can accomplish what 
you are trying to do. 

The Cuarrman. I am just querying you on this to get light on this 
subject. 

Mr. Vinson. Yes; that’s right. 

The CuHarrmman. The contractor must register all retired officers. 

Mr. Vinson. That’s right. 

The CuatrMan. All these individuals? 

Mr. Vinson. All right. What do we do? 

The CHarrman. What is the penalty if he does not ? 

Mr. Vinson. If he doesn’t register them he can’t get his pay on 
his contract until he doesdo it. He can’t get his pay. 

Mr. Mauerz. Chairman Vinson, as I understand it under H.R, 
10595——— 

Mr. Vinson. What is the incentive of every contractor? It is pay. 
Pay and profit, that is his incentive; that is what he is in business for. 

The Cuamman. Under the ordin: ary laws of bribery— 

Mr. Vinson. Other laws deal with that. 

The Cuarrman. It takes two to commit the crime. 

Mr. Vinson. Yes: that is right. 

The Cuarrmman. And penalties run against the person paying the 
bribe. 

Mr. Vinson. It is the other laws relating to bribery and those 
things which are not- 

The Cuatrman, I don’t confine my statement to bribery only, but 
am referring to kindred statutes also. The man who initiates—who 
induces the wrong is just as guilty as the man who participates with 
him in the wrong. 

Mr. Vinson. All right; and our answer to that is: “And we make 
you pay for it because you don’t get your money until you make the 
disclosure.” 

The Cuatrman. Go ahead, Mr. Maletz. 

Mr. Maerz. Chairman Vinson, as I understand under H.R. 10959, 
the defense contractor does not have to disclose to the Department of 
Defense his employment of a retired officer who is hired for the pur- 
pose of selling. I further understand that under that bill, the defense 
contractor has only to file with the Department of Defense a list of all 
retired officers in his employ without specifying 

Mr. Vinson. That’s night. 
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Mr. Marerz (continuing). The category or nature of the employ- 
ment of any such retired officer. That being the case, is the defense 
contractor actually required to disclose to the Defense Department that 
he is hirmg a retired officer for the purpose of using influence ? 

Mr. Buanprorp. I can answer p or Mr. Maletz, because it is per- 
fectly obvious from the answers our subcommittee got from all the 
companies they queried that they said they had nine people engage in 
sales or something of that nature out of the 1,400 employed. Now the 
same thing would apply if you ask them to identify what these people 
do. The idea is to put the onus on the officer to identify what he is 
doing, because he is the one who is going to jail. If the contractor has 
to furnish the names of all the officers, all you do is check the list of 
officers against the list that the retired officers themselves have sub- 
mitted and you have got your case, you don’t have to worry about what 
the defense contractor did not give you insofar as identifying his job 
is concerned. 

Mr. Toit. Mr. Chairman, may I inquire from Mr. Blandford, where 
it provides in this bill that passed the House that the contractor-is not 
entitled to payment ¢ 

Mr. Bianprorp. Right down here, page 4, it says: 

Failure to comply with the provisions of this subsection shall be cause for the 
suspension of retired pay or contract payment, as the case may be, until such 
information is furnished. 

Mr. Toit. What does “suspension” mean, Mr. Blandford ¢ 

Mr. Bianprorp. “Suspension” means any payments that were com- 
ing to him will be suspended until he supplies the information. 

Mr. Toti. Suspended until when ? 

Mr. Biranprorp. Until he furnishes the information. 

Mr. Tout. All right. Assuming he doesn’t furnish the information, 
it is still a suspension, not a prohibition of payment ? 

Mr. Vinson. Oh, yes. 

Mr. Toit. What does the word “suspension” mean ? 

Mr. Bianprorp. Mr. Toll is correct. I suppose a suspended pay- 
ment could be like a suspended lawyer, that he would never be allowed 
to practice so long as he was suspended, and it might be a lifetime sus- 
pension actus ally. 

Mr. Toit. Suspension is only a temporary condition. 

Mr. Bianprorp. Not necessarily, sir. It could be—— 

Mr. Tou. Subject to claims before our committee on claims here. 

Mr. Buanprorp. Yes. 

Mr. Toit. Against the Government. 

Mr. Bianprorp. Yes. But it is a suspension that could be effective 
for many, many years, I don’t know how long. 

Mr. Vinson. With such fine questions as that, and other questions, 
it would be of great aid and assistance to the Senate Armed Services 
Committee when the ‘y take up the bill on June 2 to try to correct them. 

Mr. Meapver. Mr. Chairman, might I ask Mr. Blandford, isn’t that 
language permissive, “shall be cause for the suspension”? It doesn’t 
require the Defense Department to suspend it. 

Mr. Bianprorp. You are quite correct, Mr. Meader, there could be 
situations in which a retired lieutenant, for example, had been hired 
by a branch manager to come in part time and they failed to get his 
name then on the list and they have got a $16 million contract 
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and they suddenly disclose that they have somebody working out 
in Oshkosh they didn’t know about and the Secretary might say, 
“Well, we won’t suspend payment for this particular ine ident,” I 
mean this is a matter of judgment. You are trying to stop some- 
thing, everybody knows what you are trying to stop, this is the ap- 
proach of it. 

Mr. Meaper. Mr. Chairman, while I have the floor, I would like to 
ask a question in relation to the material Mr. Blandford read from 
the hearings where the Judge Advocate General made his statement. 

Mr. Bianprorp. Admiral Ward. 

Mr. Meaper. I got the impression, and I wondered if I got it cor- 
rectly, that under this 1896 statute no valid order could have been 
issued which could give rise to court-martial proceedings under article 
92. 

Mr. Bianprorp. That is my impression. That is why I say none 
had been issued, because I suspect that no one would issue one under 
that. 

Mr. Meaper. It seemed to be the Judge Advocate General’s 
opinion—— 

Mr. Buanprorp. For the Navy. 

Mr. Meaper (continuing). That the Navy did not possess the power 
to issue an order prohibiting a retired naval officer ios engaging in 
this conduct, which under the appropriation bill resulted only in a 
suspension of his retired pay. 

Mr. Bianprorp. That is right. Under section 6112. 

Mr. Meaper. Dur ing the time he was employed. 

Mr. Bianprorp. Yes; that was my impression, also, sir. 

The Cuarrman. Chairman Vinson, you have taken the position— 
and mind you I am not asking you these questions to indicate my judg- 
ment on this thing, but only to bring out some facts and your opin- 
ions—you have taken the position that to subject a retired officer who 
uses influence to prosec ution in a Federal court would stigmatize the 
man in uniform; isn’t that correct ? 

Mr. Vinson. No; I don’t say that. No; I say that you can 

The Cuarrman. Or in effect. 

Mr. Vinson. No; I don’t say that. You can accomplish the same 
objective without doing it in that way. 

The CuatrrMan. But there would be a stigma ? 

Mr. Vinson. There would be a stigma in a court-martial, too. 

The Cuarrman. In other words, there would be a stigma to a court- 
martial. 

Mr. Vinson. Exactly. It doesn’t make a bit of difference. If I 

say: If he is guilty in the court-martial, in the Federal court, he is 
guilty. 

The Cuatrrman. What is the difference, then? Why not make it a 
civil crime / 

Mr. Vinson. I ask that same question of you-— 

The Cuarrman. A criminal case. 

Mr. Vinson. I ask the same question of you. Why are you having 
a hearing on it? 

We think we can get the same result as you can in a criminal 
statute, and I think we have approached it in the right way, and 
my argument is this: I think it would be easier—and I have got a 
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statement here to justify it—to convict him under a court-martial than 
it would under an indictment, because you are going to have trouble 
if you try to convict anybody under this I: anguage of sale. 

I have got some questions I would like to ask you about this word 
“sale.” 

The Cuatrman. That word “sale” has to be pretty well nailed down. 

Mr. Vinson. All right. In this definition they have got, and the 
language, let me read this in the few minutes, and I want to close this 
up ‘with the statement, Mr. Chairman, that my presentation to the 
subcommittee did not attempt to analyze the bill H.R. 11657, intro- 
duced by Mr. Hébert. 

However, it appears to amend the United States Code by adding a 
new section to the effect that a retired commissioned officer within 2 
years after his release from active duty may not receive compensation 
for value received “with respect to any transaction related to selling 
or aiding or assisting in the selling of anything to the Department 
of Defense.” 

It also provides that any person who employs such a retired com- 
missioned officer during this 2-year period “for the purpose of selling 
or aiding or assisting in the selling of anything of value to the De- 
partment of Defense” will be considered to have engaged in an un- 
lawful act, and in both instances violators will be subject to a $10,000 
fine, imprisonment for 1 year, or both. 

It is this part of the bill, of course, which makes it a part of the 
Criminal Code. 

Other troublesome parts of Mr. Hébert’s bill appear to be the words 
“any transaction related to selling or aiding or assisting in the selling 
of anything” insofar as they pertain to the retired officer and the 
words “of selling or aiding or assisting in the sale of anything” with 
respect to the person who employs the retired officer 

{ presume there was an intention on the part of Mr. Hébert to dis- 
tinguish between activities of the employee (retired officer) and the 
employer (contractor), since the employee (retired officer) would be 
prohibited from being employed “with respect to any transaction re- 
lated” to selling, while the employer (contractor) would be barred 
from employing anyone “for the purpose of selling or aiding or as- 
sisting in the selling of anything.” 

Whether the omission of the words “transaction” and “related” in- 
sofar as they pertain to the employer (contractor) is of significance 
is something I cannot explain. But I do call your attention to the 
fact that Mr. Hébert’s very fine report on this matter, beginning on 
page 13, indicates the problem his subcommittee had in defining what 
“selling” means. 

After going into considerable discussion of the problem involved, 
and quoting some opinions and decisions, the report states: 

If the Congress shall adopt this report and the legislation which we propose, 
our definition may serve as an expression of congressional intent, whenever and 
wherever the words “selling” or “sale” are used in the law. 

In the report on the House-passed bill, H.R. 10959, we stated 
that 
selling includes all negotiations which bring a contractor and his representative 
into contact with officials of the Department of Defense for the purpose of ob- 
taining contracts * * * for the procurement of tangibles or intangibles in exist- 
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ence at the time or to be produced in the future. The participants in such trans- 
actions are a part of that process. 
The report goes on to say : 


A proposal to create hardware is as much a part of the sale of that hard- 
ware as the product itself. One cannot exist without the other. The promotion 
and display of a plan which will produce hardware which is war material is a 
part of the selling process. 

These three steps—proposal, development, and production—are links in a 
chain. Each is a part of a sale. The mere fact that a project may be dropped 
during development or production, does not make the transaction something 
other thana sale. A chain begins when the first link is forged. 

With reference to the selling of “anything”, discussion in the committee cen- 
tered around the meaning of this word as used in section 1. It was decided that 
the word “anything” is employed in the dictionary sense of the word and that 
it means any thing of substance or value. 


The committee also decided that the transaction referred to in section 1 in- 
ferred a personal contact between the retired commissioned officer and an in- 
dividual in the Department of Defense or an armed force of the United States, 

I was impressed by the statement made by the gentleman from 
Michigan, Mr. Meader, during the executive session the other day, 
who said: 

Criminal statutes must be strictly construed and language in the report won't 
do it. 

I believe Mr. Hébert concurred in this observation. 

During the debate on H.R. 10959, which has now passed the House, 
the distinguished gentleman from Massachusetts, Mr. Bates, asked me 
my understand of the words “to sell.” 

I told the gentleman that— 


I interpreted it to mean a personal contact with a man in the Department of 
Defense who has the obligation and the authority to enter into a contract. 


I went on to say : 


There must be a personal contact between the seller and the buyer and the 
person must come in contact with someone in authority in the Department of 
Defense who has the authority to make the contract. 

Now I mention this because this bill, H.R. 11657, which has been 
referred to you, amends the criminal code. It uses the words “with 
respect to any transaction related to selling and aiding or assisting in 
the selling of anything to the Department of Defense or an armed 
force of the U nited States.” 

Somewhat different language is used with respect to the defense 
contractor. 

A. $10,000 fine, or a 1-year prison sentence, or both, can result if a 
person engages in such a transaction. 

If a retired officer is employed by a defense industry and suggests to 
the contractor an improvement in a defense product which in turn is 
sold to the Department of Defense, has he aided in the sale ? 

If a retired officer, who is an acknowledged expert, is employed by 
a defense contractor and is asked to come to Washington conce rning 
a negotiated contract for a complicated part in an antimissile weapon, 
and talks to persons who will write the specifications for the product 
and his company gets the contract, has he aided or assisted in a trans- 
action related to a sale? 

These questions must be answered. 
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A definition in the report, as Mr. Meader said, will not be adequate 
for construing the criminal code. 

On the other hand, it may be adequate for a court-martial because 
the offense is more general, and could lead to a finding of guilty of a 
lesser included charge, depending upon the regulations. But a defini- 
tion in a report won’t do for a criminal statute. 

It is going to be easier to try a man under a general regulation under 
article 92 of the Uniform Code of Military Justice than to try him 
under an indictment under the Criminal Code. 

What we are try to do is stop the offense. 

Here is what article 92 says: 


ARTIOLE 92, FAILURE TO OBEY ORDER OR REGULATION 


Any parson subject to this code who 
(1) violates or fails to obey any lawful general order or regulation; or 
(2) having knowledge of any other lawful order issued by a member of 
the Armed Forces, which it is his duty to obey, fails to obey the same; or 
(3) is derelict in the performance of his duties; shall be punished as a 
court-martial may direct. 

I have been informed that just as soon as H.R. 10959 becomes law, 
regulations will be issued by each of the services which will implement 
the objectives of H.R, 10959. 

se that as it may, I am still of the opinion that we would seriously 
hurt our defense effort if we attempted to bring about this prohibi- 
tion during a so-called 2-year cooling off period by means of an 
amendment to the Criminal Code. 

I am conscious of the difficulties surrounding your task in at- 
tempting to write new Federal conflict-of-interest legislation. 

But I suggest that unless we are going to make a law that will be 
applicable to everyone who has had any previous association with 
the Government that it would be better to leave the subject matter 
of the employment of retired military officers in the hands of a court- 
martial. 

Each of the armed services, believe me, will take whatever action is 
necessary to prevent anyone from bringing discredit upon its service. 

Insofar as retired officers are concerned, may I again call your at- 
tention to that part of Senator Russell’s letter to me concerning H.R. 
10959 which stated that “this type of legislation invites a great many 
substitutes and amendments.” ‘Senator Russell intends to take up this 
matter and he recognizes that it is a complex subject. He intends to 
consider perfect ing amendments. 

[ do not contend that the House bill, as passed, is perfect. by any 
means. But I sincerely believe that, in the long run, it will accom- 
tr sh a great deal more than what the gentleman from Louisiana, Mr. 

lé bert, Pp roposes in his bill, H.R. 1166 Ye and will ace ‘omplish all of this 
without jeopardizing our national defense. 

(The statement referred to appears at p. 575.) 

I am going to analyze this section here. The Department of De- 
fense wants to define selling to mean 
for the purpose of this section “selling” means (1) signing a bid, proposal or 
contract; (2) negotiating a contract, or (3) contacting an officer or employee 
of the Department of Defense who is vested with authority to make or negotiate 
a contract for the purpose of obtaining or negotiating contracts; negotiating or 
discussing changes in specifications, price, cost allowance or other terms of a 
contract ; settling disputes concerning performance of a contract. 
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That is what they propose. 

This may be sufficient for the purpose of a general court-martial, 
But I am not confident that the definition of “selling” will completely 
satisfy the question that I have previously raised. I am not sure 
what would happen to Admiral Rickover, if he were employed by a 
consultant of a company producing nuclear products, if he were asked 
to discuss his opinion on recommended specific changes with Navy 
representatives who are going to recommend such change. I am not 
sure but that all the words used in defining “selling” require other 
words defining those you have used to describe selling. 

I don’t know what constitutes a negotiated contract. I am not 
clear what happens when a retired officer contacts a person in the 
Department of Defense concerning a problem in specifications in con- 
nection with products being produced by his company if the person 
later turns out to be an officer vested with the unused authority to 
negotiate a contract but not that contract. 

Would this constitute a violation because he had authority to enter 
into a contract but not the one under discussion? There are so many 
situations that can develop in this problem area that I can only ex- 
press to you my sympathy when you attempt to define the term. I 
think you will see that a general charge under a court-martial may in 
the long run be more effective than an amendment to the Criminal 
Code which almost of certainty will be vague. 

That is how I sum it up, in that language. 

The CHarrman. If the diffic ulties are so inherent in the language 
that has been used, the difficulties are also inherent in the language 
used in the bill that passed the House. And if the bill that passed the 
House is replete with so many uncertainties, how can that measure be 
effective ? 

Mr. Vinson. Well, you see we deal with a general court-martial. 

The CHarrMan. Even so 

Mr. Vinson. Our bill is predicated entirely on the court-martial 
and we can approach this matter. That is what I am trying to con- 
vince you about. We can approach it under court-martial far better 
than under an indictment, and that is the way to correct it, by court- 
martial, because the latitude in it is broader and you don’t have to be 
in quite the detail of these things as you do in a criminal court. 

The CuHairman. This is a very serious matter, this influence ped- 
dling. 

Mr. Vinson. Yes, certainly. 

The CHarrman. And, therefore, if we or some committee of Con- 
gress can define with precision exactly what the wrong is—and I don’t 
see any reason why a committee can’t do that with the aid of experts, 
with the aid of the Department of Justice—I don’t see why we can’t 
do something that would make the contractor, the man who induces 
the wrong, subject to sanctions far greater than envisaged by your own 
proposal. 

Mr. Vinson. I make this statement: That the regulations based 
upon this law could be as thick as this document, and you would have 
far more opportunity to get a conviction than you will when you 
draw an indictment in a Federal court. 
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The Cuatrman. If I were sitting on a court-martial with all these 
uncertainties I would have to give the officer before me the benefit of 
all doubts, and I don’t see how I could bring in any kind of a verdict 
of conviction. 

Mr. Vinson. What would do when the lawyer would draw an 
indictment, You would be more confused than if you were sittin 
on a court-martial. I ask you now, as learned and as legalistic ae 
as analytical as you are, what constitutes a negotiated contract ? 
What happens to an officer who comes down and he works for some 
company and he is going to talk about some electronic change in the 

jomare or the Polaris submarine / 

Now, what is that change being brought about for? Not for the 
purpose of gratifying the scientific knowlec lge, but. for the purpose 
of selling the article, and to m: aking it efficient. Isthatasalef How 
are you going to do it ¢ 

You are bogging yourself down, Mr. Chairman, in details, and you 
can accomplish this thing if you want to accomplish it in another 
road instead of going down this highway. 

The Cuamman. Have you, or has the Armed Services Committee 
considered the following: In a court of law where there is the trial 
of the criminal case there are certain prescribed procedures safe- 
guarding the defendant. 

Mr. Vinson. That ts right. 

The Cuatrrman. Would there be safeguards such as the privilege 
against. self-incrimination / 

Mr. Vinson. Certain constitutional rights apply in courts-martial. 

The Cuarman. Trial by jury? 

Mr. Vinson. Wedon't hi ive th: it. 

The Cuarrman. Would those safeguards or the equivalents be pres- 
ent in acourts-martial / 

Mr. Vinson. Now, you are going to somewhat get around where 
you were not impre sed with Mr. Hébert’s criticism of the courts- 
martial, that 1 it would be a class reunion, 

The Cuarrman. No. I don’t use that term at all. That is his 
term. 

Mr. Vinson. Of course we do, Mr. Chairman. The New York Bar 
Association, the American Bar Association, sat with us for months 
and months and wrote out a court-martial code, and it does protect 
his rights. But it doesn’t keep him from being found guilty if the 
facts and circumstances warrant him in being found guilty, and you 

ean convict him under regulations issued by the Department far easier 
than you can convict him on a bill of indictment or specifications. 

The Sw eg se In your own statement you say there is greater 
latitude given by those presiding at courts-martial than in a court 
of law. 

Mr. Vinson. Not presiding, but in the formulation of regulations 
and the specification has more latitude instead of the close confine- 
ment of some specific words in a statute. 

The Cuarmman. I am not inveighing against courts-martial. I 
approve a court-martial beyond a peradventure of a doubt. 

Mr. Vinson. You are trying to point out, very effectively, how 
weak courts-martial are and there is only one way to stop it and a 
long time ago you and all the other lawyers in New York were telling 
usthat we were getting too strong on courts-martial. 
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The Cuatrman. I only raise the question in connection with a stat- 
ute that apparently is full of inconsistencies and pitfalls and the 
question arises as to nate in a court-martial the defendant is 
properly safeguarded in view of such pitfalls and these difficulties, 

Mr. Vrnson. Oh, yes, he is safe, his rights as a member of the armed 
services under the Constitution are preserved. But a great many 
uncertainties are eliminated by the regulations, which are so broad, 
that in the trial of an officer it would be easier to obtain a conviction, 
What seems to be running through some of the minds of the commit- 
tee, is that the degree of penalty is the main thing. Some seem to be 
concerned more about sending the man to jail for 2 vears and $10,000 
fine. I am concerned about stopping peddling and if I can stop it 
without a penalty I would like to stop it. 

Mr. Roprno. May I ask the Admiral this one question. It may be 
that the courts-martial are effective insofar as the retired officer is 
concerned. But what do we do about the general contractor? Are 
we not to assume that he is initially responsible for getting this in- 
fluence peddling started 

Mr. Vrxson. Well, we approach it, that we will take his money 
away from him. 

Mr. Ropino. How will you take his money away? I don’t see it. 

Mr. Vinson. Just don’t pay him. 

Mr. Roptno. How don’t you pay him? 

Mr. Vinson. Well, the controller wouldn't certify, if he hasn’t a 
clearance and all these requirements in the statute. 

Mr. Roprno. All that I see here is that he has to comply with the 
provisions by disclosing the names. 

Mr. Vinson. That is right. 

Mr. Roprno. Of the people on his payroll. 

Mr. Vinson. That is right. 

Mr. Roprno. But he doesn’t identify those retired officers whom he 
may have originally hired for the purpose of selling. 

Mr. Vinson. Oh, yes; he has got to supply that. 

Mr. Roprno. No; he doesn’t do that at all. 

Mr. Bianprorp. Mr. Rodino, I don’t think you were present when 
I explained that the retired officer who is engaged in selling has the 
burden of describing his duties. The company has the duty of telling 
the Department of Defense the names of all of the retired officers 
who are working for them. You then take the two lists and compare 
them and there 1s an officer who says he is engaged in selling and you 
compare it against the list. There is no need to put the burden on 
the contractor at that point because it is the employee who is going 
to be prosecuted for violating the law. 

The CuatrrMan. We will take an adojurnment until next Wednes- 
day. 

Mr. Vinson. I may want to read the record and try to clear it up. 

The Cuarmman. Whatever you wish. 

Mr. Vinson. Next Wednesday ? 

The Cuamman. Next Wednesday if you care to come back it is per- 
fectly all right, and we will hear from the Department of Justice. 

Meanwhile I want to express my gratitude for your coming here 
and enlightening us on this very, very difficult subject. 

Mr. Vinson. Of course it is. 
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The Cuamman. It isnot easy. 

Mr. Vinson. Of course it is not easy, and you see what we have had 
to go through. 

(Whereupon, at 12:15 p.m., the committee recessed, to reconvene 
Wednesday, June 1, 1960.) 

(The statement referred to at p. 545 is as follows:) 


STATEMENT OF CARL VINSON ON H.R. 11657 


Mr. Chairman, I appear in opposition to the bill H.R. 11657, introduced by the 
distinguished gentleman from Louisiana, Mr. Hébert. 

I am opposed to this bill because it is definitely premature ; it is redundant; it 
is unnecessary ; and if enacted, could adversely affect our defense effort. 

Now, why do I say this? Well, these are my reasons. 

On April 7, the House of Representatives passed the bill, H.R. 10059, a bill 
which seeks to prevent influence peddling by retired officers of the Armed Forces. 

What did that bill accomplish ? 

Well that bill, as amended, makes it unlawful for any commissioned officer of 
the Armed Forces of the United States, within 2 years after release from active 
duty, to engage in any transaction the purpose of which is to sell or to aid or 
assist in the selling of anything to the Department of Defense. 

It also provides that any officer who engages in any transaction, the purpose 
of which is to sell or to aid or assist in the selling of anything to the Department 
of Defense at any time within the 2 years following his release from active duty, 
will lose retired pay for a full period of 2 years. In other words, if at any time 
within the 2-year period an officer engages in such an unlawful transaction, he 
will lose 2 years’ retirement pay. 

That is a monetary loss to the officer. It applies to Reserves and Regulars. 

But that is not all that the bill does, by any means. 

The bill also says that any retired commissioned officer who is subject to the 
Uniform Code of Military Justice who engages in any transaction, the purpose 
of which is to sell or to aid or assist in the selling of anything to the Department 
of Defense within the 2 years following his release from active duty, who violates 
any provision of the proposed legislation, can be court-martialed and punished as 
a court-martial shall direct. 

An officer who violates the provisions of H.R. 10059, if it becomes law, would 
be tried for violation of a general regulation (art. 92) and subject to a maximum 
punishment of dismissal, total forfeiture, and confinement at hard labor for 2 
years 

But, in addition, the bill that passed the House also provides that any retired 
commissioned officer who agrees to accept compensation from anybody in any 
transaction, the purpose of which is to sell or to aid or assist in the selling of 
anything to the Department of Defense, must file a statement with the Secretary 
of the department concerned, of the fact and time of such agreement, together 
with such additional information concerning the duties to be performed in such 
transaction as the Secretary may require 

This applies to all retired commissioned officers regardless of when they 
retire. 

It applies to an officer who retired 20 years ago, 10 years ago, yesterday, or 
who retires hereafter 

The bill that passed the House goes on to say that the Secretary of each 
military department shall establish an office for enrollment of retired officers 
where the information I have just mentioned will be collected and made avail- 
able for public inspection. 

This is the public disclosure provision which, in my opinion, will put an end 
to any tendency on the part of the retired military officer to peddle influence. 

After this bill becomes law, the public will know exactly who the retired 
officers are that are hired for the purpose of selling or aiding or assisting in the 
selling of anything to the Department of Defense. 

If this bill had only this provision, in my opinion th public disclosure of 
those engaged in selling transactions would be so great as to stop influence 
peddling. 

But just to make sure that we did not miss any bets, the bill that passed the 
House also provides that each contractor who bids on a defense contract will 
be told that if he gets the contract then he must advise the Secretary concerned 
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of all retired military officers employed by him, and that he must also obtain 
the same information from his subcontractors. 

Any contractor who fails to compiy with these provisions will have his con- 
tract payments suspended until the information is disclosed. 

This will force a disclosure to the Department of all retired officers working 
for the contractor or subcontractor, even though they are not engaged in selling, 

And, the contractor can have his payments suspended for failure to disclose 
who among the retired officers works for him in any capacity. 

Now let me summarize what the House-passed bill does insofar as it applies 
to retired officers and defense contractors. First, let’s take the retired officers, 

First, the House-passed bill makes it unlawful for a retired officer, within 2 
year after release from active duty, to engage in any transaction, the purpose 
of which is to sell or to aid or assist in selling anything to the Department of 
Defense. 

If an officer violates this prohibition at anytime during that 2-year period, he 
will lose 2 years of his retirement pay. 

Second, a retired officer of any armed force who agrees to accept compensa 
tion in any transaction “the purpose of which is to sell or to aid or assist in the 
selling of anything to the Department of Defense” must file a statement with 
the Secretary of the department with which he intends to do business, describing 
the agreement and providing any other information the Secretary may require. 

If there is any change in his status, he must notify the Secretary Hie must 
also notify the Secretary of each department with which he is doing business. 

This applies to all retired officers, regardless of when they retire. 

It applies to those already retired, those about to retire, and those who 
hereafter retire. 

Third, any officer who fails to furnish this information will have his retired 
pay suspended until the information is furnished 

Fourth, any retired officer, subject to the Uniform Code of Military Justice, 
who engages in selling to the Department of Defense within 2 years after sep 
aration, or who fails to register as provided by the law, will also be subject to 
trial by court-martial and could be sentenced to 2 years’ imprisonment, and total 
loss of his retirement pay. 

Fifth, a retired Reserve officer who is not subject to the Uniform Code of 
Military Justice can lose his retirement pay for 2 years if he engages in selling 
within the prohibited time period, or he can have his retirement pay suspended 
if he does not register as required. 

Now let's look at the defense contractor. 

The defense contractor has two obligations imposed upon him. 

First, he must advise the Secretary of the department concerned of all 
retired military officers employed by him as soon as he receives a defense 
contract. 

Second, if he is a prime contractor, he must obtain similar information from 
his subcontractors. This applies to all prime contractors and subcontractors 
who employ retired officers. 

The contractor who fails to furnish this information will have his contract 
payment suspended. 

Finally, the Secretary of each department concerned will be required to 
establish an enrollment office where retired officers will furnish the information 
required by them. This information must be made public. 

Now, Mr. Chairman, and members of the committee, I am sure that we are 
in complete agreement that “influence peddling” if it exists, must be stopped. 
We think the House-passed bill will effectively stop it. 

While we could not establish any definite case of influence peddling, never- 
theless there is enough smoke on the horizon to indicate a possible fire. Even 
if there is no fire, there is no harm in passing a law that will go a long way 
toward stopping something that may be going on, or if it is not going on, 
could be going on. At the very least, such an activity should be made unlawful 
so that no one will be tempted to engage in improper influence peddling. 

But we must also remember that we are dealing with retired military off- 
cers and, for the most part, senior retired officers who, because of the selection 
system, must retire with many years ahead of them in which they can be use 
fully employed outside the military service. 

The worst thing that we could do to our national defense program would 
be to make a Federal crime out of an activity which might be construed as 
involving the sale of something to the Department of Defense. 
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The Committee on Armed Services, and the House of Representatives, agreed 
that it was proper to subject a retired officer to court-martial, as well as the 
loss of retired pay for 2 years if he engaged in selling or aided or assisted in 
the selling of anything to the Department of Defense within 2 years following 
release from active duty. 

But I have always been convinced, and I am sure that this committee is in 
agreement, that we should never add provisions to the Federal criminal code 
except as a last resort. 

It is for that reason that I say this bill is premature nad should be tabled. 

Let’s not cut off our heads to cure a headache when we can remove the dis- 
comfort by taking some bitter-tasting tablets 

There have been editorials printed recently concerning the bill that passed 
the House which subjects a retired officer to court-martial for influence peddling. 
There is complaint that the House-passed bill goes too far and uses a hammer 
to kill a fly. 

I do not agree with those editorials for I believe that it was not only proper 
but imperative for the members of the committee and the House to pass legisla- 
tion which would put a stop to influence peddling or the possibility of influence 
peddling And the bill we passed will do this 

tut let’s not jeopardize our security efforts by enacting a new provision of 
the Criminal Code which no man, in his right mind, will want to test. 

We can accomplish what we seek to prevent by requiring public disclosure 
of those who are engaged in selling, regardless of when they retire, and by sub- 
jecting to court-martial those who engage in such transactions within 2 years 
following retirement 

I know there are some who make light of the court-martial procedure. I dare- 
say some of those who make light of the court-martial procedure also are among 
those who insisted upon the establishment of a civilian Court of Military Appeals 
and greater protection throughout the military judicial system for those who 
were exposed to courts-martial procedures in the Armed Forces. 

We spent months writing a new Code of Military Justice because there were 
many who felt that courts-martial were too severe and more protection had to 
be afforded those who were exposed to them 

Now we are told it’s an ineffective deterrent 

Those who ridicule the court-martial procedure should bear in mind that an 
officer, and particularly an officer who has had long years of service, is well aware 
of the seriousness of a court-martial 

I said on the floor of the House, during the debate on H.R. 10959, that it 
would be a mistake to make it a crime, as opposed to an unlawful act, for a re- 
tired officer to engage in selling to the Department of Defense within 2 years fol- 
lowing retirement 

I said also that if we adopt a law which makes it a Federal crime to engage in 
this kind of transaction, we will deny to many men hereafter retired the right to 
earn a livelihood in the one field in which they are experts, because no reason- 
able, honorable, intelligent man will go mountain climbing on the jagged edges 
of the Criminal Code, and particularly a provision of the Criminal Code that has 
never been interpreted 

I said further that no sensible man would knowingly engulf himself in a rub- 
berband law which could be stretched to include him and snapped to break him. 

And I'm afraid that H.R. 11657 could well be considered, at this stage of the 
game, as a rubberband proposal, because no one knows how far it could be 
stretched, or how much damage will result if it is snapped. 

No man would accept employment if any action of his in perfecting a weapons 
system, for example, might be construed at a later date as aiding in a sale by 
helping to create the weapon that was later sold. The Nation will suffer be 
cause industry will lose the very people who are most familiar with the need, the 
requirements, and the feasibility of essential breakthroughs in our struggle for 
survival. 

We all know what we are trying to stop. 

Twenty-four members of the Committee on Armed Services think that our pro- 
posal, which has passed the House and is now pending in the Senate, should first 
be tried before we take the drastic step from which there may be no return—an 
amendment to the Criminal Code. 

I hope that this committee will agree that we should not adopt this last resort, 
at least not until our suggested solution to the problem has been given an oppor- 
tunity to prove or disprove itself. 
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Mr. Chairman, we all want to put an end to influence peddling, or the possi, 
bility of influence peddling by retired officers, but oftentimes the emotional 
reaction to something that is suspected of taking place results in a cure that is 
far worse than the suspected disease. 

We have not yet proved a single case of influence peddling, although I cer- 
tainly would not be so naive as to say it does not exist. 

But in considering the thousands of officers who are on the retired lists and 
those who are engaged in important defense industries, I hope you will agree 
that it would be ridiculous to jeopardize our defense effort at this time in an 
effort to prevent a handful of officers, at the most, from doing something which, 
if not unlawful, is, at least, unethical. 

From here on out, we suggest that selling within 2 years after retirement be 
made unlawful, but beyond that we demand public disclosure for all time by 
all retired military officers who engage in any transaction the purpose of which 
is to sell or to aid or assist in the selling of anything to the Department of 
Defense. 

We all know the power of public opinion—and I, for one, am willing to place 
my confidence and trust in the power of public disclosure, at least until I am 
proved wrong. 

There is one thing that is stronger than armies and navies, and that is the 
force of public opinion. 

Now, Mr. Chairman, as I previously stated, the bill that has passed the House, 
H.R. 10959, makes certain actions with regard to selling transactions and regis- 
tration unlawful. It also provides that retired officers who are within the 
jurisdiction of the Uniform Code of Military Justice be subject to trial by courts- 
martial if they engage in such unlawful acts. 

I believe I should mention here that retired Reserve officers are not subject 
to courts-martial since they are not subject to the Code of Military Justice. 

We discussed this matter in the committee but decided, at that time, not to 
include retired Reserve officers. They obviously cannot acquire the type of 
influence that we seek to control. 

However, some persons feel that there may be justification for establishing 
penalties for retired Reserve officers who seek to improperly use their influence. 

If this is done by the Senate when it considers our bill, then I am reasonably 
confident that our committee would accept such an amendment. It probably will 
never be applicable to anyone, so it can’t hurt the defense effort. 

In that connection, may I read, at this time, a letter from the chairman of 
the Senate Armed Services Committee, Senator Russell, indicating his intent 
to hold early hearings on the House-passed bill, H.R. 10959. 


COMMITTEE ON ARMED SERVICES, 
May 16, 1960. 
Hon. Cart VINson, 
Chairman, Committee on Armed Services, 
House of Representatives, Washington, D.C. 

Deak CARL: Permit me to acknowledge receipt of your letter urging that the 
Senate committee proceed to act on H.R. 10959, a bill relating to the appointment 
of retired commissioned officers by contractors of the Department of Defense 
and the Armed Forces. 

I also recall that you spoke to me about this bill the last time we were 
together. 

You, of course, are aware of the fact that this type of legislation invites 
a great many substitutes and amendments. For this reason, I have directed 
the staff to make a careful survey of this legislation in order to endeavor to 
secure approval of a fair and effective bill on this controversial subject 

We already have hearings arranged for the next several days, but I shall 
endeavor to get down to work on this bill just as soon as possible. Please let 
me know whether or not you wish to appear before the committee when the 
hearings are held. 

Sincerely, 
Dick RUSSELL. 


Now, Mr. Chairman, I would like to say something about juridsiction 

I was quoted by my good friend, Mr. Hébert, the other day as having said that 
the Committee on Armed Services had no jurisdiction over the criminal code. 
Well, let’s get the record straight. 
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At no time have I ever said that the Committee on Armed Services does not 
have jurisdiction over legislation which amends, repeals, modifies, or makes 
an exception to title 18 of the United States Code, when such legislation affects 
our national security. 

I realize, of course, that the Judiciary Committee has general jurisdiction 
over civil and criminal offenses, but I certainly do not subscribe to any theory 
that the Judiciary Committee has exclusive jurisdiction over the criminal code 
or civil penalties. 

The Committee on Armed Services most certainly has jurisdiction over the 
applicability of the criminal code insofar as it pertains to retired personnel 
of the Armed Forces, active duty members of the Armed Forces, civilian per- 
sonnel employed by the Department of Defense, or those who have contracts 
with the Department of Defense. 

I realize, of course, that this committee also has jurisdiction with regard to 
the criminal code over many of these same people. 

I am aware of the ruling on the floor of the House to the effect that the 
Hébert substitute dealing with the criminal code would have to be referred to 
the Committee on the Judiciary if offered as a separate bill. 

But I call your attention to the fact that the original bill on this subject, 
H.R. 9682, contained two sections which amended the Criminal Code, and the 
Speaker, without hesitation, referred the bill to the Committee on Armed 
Services. 

And since the subject matter of H.R. 11657 is military personnel, he could 
have referred this bill now before you to the Committee on Armed Services. 

However, I also believe that if the Committee on Armed Services does not 
amend, repeal, or modify or make exceptions to title 18 of the United States 
Code during the committee deliberations and reports a bill to the House without 
reference to the Criminal Code, then a proper point of order can be made that the 
committee not having taken jurisdiction in the first place, an amendment to 
such effect would not be germane. 

I want to make it clear, therefore, that while I recognize the jurisdiction of 
this committee in this matter, I do not recognize an exclusive jurisdiction. If 
I did, or if the committee did, or if the House did, many committees of the 
Congress would have many of their bills subject to points of order. 

For example, in hastily looking at the bills reported by committees other than 
the Judiciary Committee which became laws, I have noted the following: 

(1) 8S. 1074, 82d Congress (act of Sept. 25, 19651, ch. 413), repealing section 1724 
of title 18 (penalties for failure to pay postage on or for unlawful con- 
veyance of mail)—Post Office and Civil Service Committee. 

(2) H.R. 1087, 82d Congress (act of Oct. 24, 1951, ch. 546), adding a new sec- 
tion 3619 to title 18 (provision for remission or mitigation of forfeitures 
under Indian liquor laws)—Interior and Insular Affairs Committee. 

(3) H.R. 5609, 82d Congress (act of May 8, 1952, ch. 246), amending section 
1716 of title 18 (permission for transmission of poisons in the mail by 
persons or concerns having scientific use therefor)—Post Office and Civil 
Service Committee. 

(4) H.R. 7877, 82d Congress (act of July 3, 1952, ch. 553), amending section 
1699 of title 18 (relating to unloading of mail from vessels)—Post Office 
and Civil Service Committee. 

(5) H.R. 3409, 83d Congress (act of Aug. 15, 1953, ch. 506), amending section 
1157 of title 18 (relating to sale or disposition of livestock issued to or 
purchased for Indians by the United States)—Interior and Insular Affairs 
Committee. 

(6) H.R. 9821, 88d Congress (act of Aug. 24, 1954, ch. 910), amending section 
1162 of title 18 (reltaing to extension of State civil and criminal jurisdic- 
tion over the Menominee Reservation)—lInterior and Insular Affairs 
Committee. 

(7) S. 35, 84th Congress (act of June 29, 1955, ch. 224), amending section 1716 
of title 18 (relating to transmission in mails of live scorpions for use in 
medical research or in making antivenin)—Post Office and Civil Service 
Committee. 

(8) H.R. 5560, 84th Congress (act of June 30, 1955, ch. 258), amending sections 
42, 544, and 545 of title 18 (relating to free importation of personal and 
household effect of persons stationed on Johnston Island)—Ways and 
Means Committee. 
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The following additional bills were considered by the House Military Affairs 
Committee : 

(1) S. 4036, 67th Congress (act of Feb. 24, 1923, ch. 110), prohibiting the 
unauthorized wearing, manufacture, or sale of medals and badges 
awarded by the War Department (codified in 18 U.S.C. 704). 

(2) H.R. 8309, 70th Congress (act of Apr. 21, 1928, ch. 392), amending S. 4036, 
67th Congress, relating to the unauthorized wearing, manufacture, or sale 
of medals and badges (codified in 18 U.S.C. 704). 

(3) H.R. 2475, 77th Congress (act of July 11, 1941, ch. 287), prohibiting prostitu- 
tion within reasonable distances of military and naval establishments 
(codified in 18 U.S.C. 1384). 

(4) H.R. 6758, 77th Congress (act of Mar. 21, 1942, ch. 191), providing penalty 
for violation of restrictions or orders with respect to persons entering, 
remaining in, or leaving military areas or zones (codified in 18 U.S.C, 
1383). 

(5) H.R. 2992, 79th Congress (act of May 15, 1945, ch. 126), amending H.R, 
2475, 77th Congress, relating to prostitution near military or naval estab 
lishments (codified in 18 U.S.C. 1384). 

(6) H.R. 63805, 79th Congress (act of May 15, 1946, ch. 258), amending H.R. 2475, 
77th Congress, relating to prostitution near military or naval establish- 
ments (codified in 18 U.S.C. 13584). 

If every committee that referred to title 18 of the United States Code in its 
bills lost its jurisdiction by creating an offense which constituted a violation of 
the criminal code, the Committee on the Judiciary would have to be expanded 
tenfold to handle the matters referred to. 

I mention this, Mr. Chairman, so that no one will mistakenly conclude that the 
Committee on Armed Services does not have jurisdiction over military matters 
which may involve title 18 of the United States Code. 

Whenever a bill is referred to the Committee on Armed Services dealing with 
the Department of Defense and reference is made to the criminal code or it is 
amended so as to make applicable or inapplicable certain portions of title 18, 
then the Committee on Armed Services has jurisdiction if the matter involved 
deals with the Department of Defense. 

I am not challenging jurisdiction of this committee; I am merely forestalling 
a wrong conclusion which might be made if I failed to mention my position in 
this respect. 

Now, Mr. Chairman, I realize that this subcommittee conducted extensive hear- 
ings on Federal conflicts-of-interests legislation You have taken almost 500 
pages of testimony on the subject matter and, of course, it is unnecessary for me 
to discuss in detail existing law as it pertains to retired officers 

However, it is my understanding that under section 281 of title 18 it is a 
violation of the criminal code for a retired officer to represent any person in the 
sale of anything to the Government through the department in whose service 
he holds a retired status. 

A retired officer who violates this statute can go to prison for 2 years and be 
fined $10,000. There is no time limitation on this type of influence peddling. In 
other words, there is no cooling off period whatsoever. 

Now I realize that because of various interpretations that have been placed 
upon the word “sale” this is probably a most ineffective statute. And it is 
probably difficult for anyone to be prosecuted under this statute because of the 
narrow interpretation placed upon the word “sale.” I believe there is actually 
one case being tried in the New York district court involving a lieutenant 
commander who sold beer to the Navy. 

Existing law also prohibits the payment of retirement pay to retired Regular 
officers of all the services if they engage in selling or contracting for the sale of, 
or negotiating for the sale of, items to the Department of Defense. This limita- 
tion applies only during the 2 years following retirement from the Army and 
Air Force. 

Strangely enough, under existing law, a retired Regular officer of the Navy 
and Marine Corps may not receive retirement pay at any time for the rest of 
his life if he engages in contracting or negotiating to sell naval supplies or war 
materials to the Navy Department, even though he may be the low bidder. 

Obviously, this is discriminatory to Navy and Marine Corps officers. The dis 
crimination will be eliminated by a provision in H.R. 10959. 
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I want to compliment the committee for its extensive hearings on the Federal 
conflict-of-interests situation. It is a complex matter, but if we treat all retired 
or separated Government officials in the same manner-—including former Mem- 
bers of Congress, former Cabinet and sub-Cabinet officers, and retired officers, 
then there will be no cause for complaint by anyone. 

Before I conclude, Mr. Chairman, I want to correct some misconceptions that 
may be in your mind as a result of Mr. Hébert’s testimony. 

Some members of this subcommittee appeared to be under the wrong impres- 


sion with regard to the penalties that could be imposed on the contractor under 
the House-passed bill. 













































The penalty is there, believe me. It involves suspension of contract payments 

for failure to disclose the names of retired officers on their payroll or that of 
a subcontractor. Most contractors meet their payrolls with contract payments. 

Suspend them—and you will have a bankrupt contractor. 

And finally, a question was raised as to who favored the House-passed bill. 

I'll tell you who—24 members of the Committee on Armed Services and the 

: other Members of the House of Representatives who properly exercised the 
privilege and fulfilled the obligation for which they were sent to the Congress 

| by passing H.R. 10959. 

: Now, Mr. Chairman, there is another very practical reason why this bill 
should not be reported. As I said at the outset, this bill is redundant. 

: If this committee reported H.R. 11657 and it passed the House, the bill would 

f be referred to the Senate Judiciary Committee. I have already read to you a 

1 letter from Senator Russell, chairman of the Senate Armed Services Committee, 
indicating that he would begin hearings soon on H.R. 10959, the House-passed 

e bill. 

. We would, indeed, have a strange situation on our hands if we had the Senate 
Judiciary Committee considering a bill to enact into law a criminal penalty 

h and the Committee on Armed Services considering a proposed law imposing 

. courts-martial penalties, as well as a possible criminal penalty for retired 

2 reservists, if both bills are considered. 

4 It would seem to me that the better part of legislative wisdom is to let the 
Senate proceed with the consideration of H.R. 10959 so that the Congress will 

g understand exactly what is being done. There is already a great deal of con- 

D fusion surrounding this whole matter, and certainly nothing could add more to 
the confusion than for another bill to be considered on the floor of the House and 

r. then be referred to a different committee in the Senate than that which is now 

") considering the House-passed bill. te 

e And if both bills became law, we would have confusion compounded, It would 
be almost as bad as the State legislature that passed a motor vehicle amendment 

a that said “When two vehicles approach an intersection both shall come to a full 

6 stop and neither shall proceed until the other does.” 

e I sincerely hope, Mr. Chairman, that this subcommittee will see fit to defer 
action on H.R. 11657 and fulfill that ancient Roman expression: 

he “Whatever you do, do wisely, and think of the consequences.” 

in (The statement referred to at p. 565 follows :) 

a DISCUSSION ON SALE 

is 

he Now Mr. Chairman, my presentation to the subcommittee did not attempt to 

ly analyze the bill H.R. 11657, introduced by Mr. Hébert. 

nt However, it appears to amend the United States Code by adding a new section 
to the effect that a retired commissioned officer within 2 years after his release 

ar from active duty may not receive compensation for valne received “with respect 

of, to any transaction related to selling or aiding or assisting in the selling of any- 

a- thing to the Department of Defense.” : 

nd It also provides that any person who employs such a retired commissioned 
officer during this 2-year period “for the purpose of selling or aiding or assisting 

vy in the selling of anything of value to the Department of Defense” will be con- 

of sidered to have engaged in an unlawful act, and in both instances violators will 

ar be subject to a $10,000 fine, imprisonment for one year, or both. : 

It is this part of the bill, of course, which makes it a part of the criminal code. 
is- Other troublesome parts of Mr. Hébert’s bill appear to be the words “any 


‘ : : ' > . 
transaction related to selling or aiding or assisting in the selling of anything 
insofar as they pertain to the retired officer and the words “of selling or aiding 
or assisting in the sale of anything” with respect to the person who employs the 
retired officer. 
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I presume there was an intention on the part of Mr. Hébert to distinguish 
between activities of the employee (retired officer) and the employer (contractor), 
since the employee (retired officer) would be prohibited from being employed 
“with respect to any transaction related” to selling, while the employer (con- 
tractor) would be barred from employing anyone “for the purpose of selling or 
aiding or assisting in the selling of anything.” 

Whether the omission of the words “transaction” and “related” insofar as 
they pertain to the employer (contractor) is of significance is something I can- 
not explain. But I do call your attention to the fact that Mr. Hébert’s very 
fine report on this matter, beginning on page 13, indicates the problem of his 
subcommittee had in defining what “selling” means. 

After going into considerable discussion of the problem involved, and quoting 
some opinions and decisions, the report states: 

“If the Congress shall adopt this report and the legislation which we pro- 
pose, our definition may serve as an expression of congressional intent, when- 
ever and wherever the words ‘selling’ or ‘sale’ are used in the law.” 

In the report on the House-passed bill, H.R. 10059, we stated that “selling 
includes all negotiations which bring a contractor and his representative into 
contact with officials of the Department of Defense for the purpose of obtain- 
ing contracts * * * for the procurement of tangibles or intangibles in existence 
at the time or to be produced in the future. The participants in such trans- 
actions are a part of that process.” 

The report goes on to say: 

“A proposal to create hardware is as much a part of the sale of that hard- 
ware as the product itself. One cannot exist without the other. The promo- 
tion and display of a plan which will produce hardware which is war material, 
is a part of the selling process. 

“These three steps—proposal, development, and production—are links in @ 
chain. Each is a part of a sale. The mere fact that a project may be dropped 
during development or production does not make the transaction something 
other than a sale. A chain begins when the first link is forged. 

“With reference to the selling of ‘anything,’ discussion in the committee cen- 
tered around the meaning of this word as used in section 1. It was decided 
that the word ‘anything’ is employed in the dictionary sense of the word and that 
it means anything of substance or value. 

“The committee also decided that the transaction referred to in section 1 in- 
ferred a personal contact between the retired commissioned officer and an indi- 
vidual in the Department of Defense or an armed force of the United States,” 

I was impressed by the statement made by the gentleman from Michigan, Mr. 
Meader, during the executive session the other day, who said: “Criminal stat- 
utes must be strictly construed and language in the report won't do it.” 

I believe Mr. Hébert concurred in this observation. 

During the debate on H.R. 10959, which has now passed the House, the dis- 
tinguished gentleman from Massachusetts, Mr. Bates, asked me my understand- 
ing of the words “to sell.” 

I told the gentleman that “I interpreted it to mean a personal contact with 
a man in the Department of Defense who has the obligation and the authority 
to enter into a contract.” 

I went on to say “there must be a personal contact between the seller and 
the buyer and the person must come in contact with someone in authority in the 
Department of Defense who has the authority to make the contract.” 

Now I mention this because this bill, H.R. 11657, which has been referred to 
you, amends the Criminal Code. It uses the words “with respect to any trans- 
action related to selling or aiding or assisting in the selling of anything to the 
Department of Defense or an armed force of the United States.” 

Somewhat different language is used with respect to the defense contractor. 

A $10,000 fine, or a 1-year prison sentence, or both, can result if a person 
engages in such a transaction. 

If a retired officer is employed by a defense industry and suggests to the con- 
tractor an improvement in a defense product which in turn is sold to the De 
partment of Defense, has he aided in the sale? 

If a retired officer places a fuze in an electronics part that will not work un- 
less the fuze is put in that part, has he assisted in a transaction related toa 
sale? 

If a retired officer , who is an acknowledged expert, is employed by a defense 
eontractor and is asked to come to Washington concerning a negotiated con- 
tract for a complicated part in an antimissile weapon, and talks to persons who 
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will write the specifications for the product and his company gets the contract, 
has he aided or assisted in a transaction related to a sale? 

These questions must be answered. 

A definition in the report, as Mr. Meader said, will not be adequate for con- 
struing the Criminal Code. 

On the other hand, it may be adequate for a court-martial because the offense 
is more general, and could lead to a finding of guilty of a lesser included charge, 
depending upon the regulations. But a definition in a report won't do for a 
criminal statute. 

It is going to be easier to try a man under a general regulation under article 
92 of the Uniform Code of Military Justice than to try him under an indict- 
ment under the Criminal Code. 

Here is what article 92 says: 


“ARTICLE 92—FAILURE To Onety OrDER oR REGULATION 


“Any person subject to this code who— 
“(1) violates or fails to obey any lawful general order or regulation; or 
“(2) having knowledge of any other lawful order issued by a member of 
the Armed Forces, which it is his duty to obey, fails to obey the same; or 
“(3) is derelict in the performance of his duties; 
shall be punished as a court-martial may direct.” 

I have been informed that just as soon as H.R. 10959 becomes law, regula- 
tions will be issued by each of the services which will implement the objectives 
of H.R. 10959. 

Be that as it may, I am still of the opinion that we would seriously hurt our 
defense effort if we attempted to bring about this prohibition during a so-called 
2-year cooling-off period by means of an amendment to the Criminal Code. 

I am conscious of the difficulties surrounding your task in attempting to 
write a new Federal conflict-of-interest legislation. 

But I suggest that unless we are going to make a law that will be applicable 
to everyone who has had any previous association with the Government that it 
would be better to leave the subject matter of the employment of retired mili- 
tary officers in the hands of a court-martial. 

Each of the armed services, believe me, will take whatever action is neces- 
sary to prevent anyone from bringing discredit-upon its service. 

Insofar as retired officers are concerned, may I again call your attention to 
that part of Senator Russell's letter to me concerning H.R. 10959 which stated 
that “this type of legislation invites a great many substitutes and amendments.” 
Senator Russell intends to take up this matter and he recognizes that it is a 
complex subject. He intends to consider perfecting amendments. 

I do not contend that the House bill, as passed, is perfect by any means. But 
I sincerely believe that, in the long run, it will accomplish a great deal more 
than what the gentleman from Louisiana, Mr. Hébert, proposes in his bill, H.R 
11657, and will accomplish all of this without jeopardizing our national defense. 
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WEDNESDAY, JUNE 1, 1960 


House or REPRESENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:50 a.m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 

Present : Representatives Celler, Rogers, Toll, and McCulloch. 

Also present: Herbert N. Maletz, chief counsel, Julian H. Sing- 
man, associate chief counsel, and Richard C. Peet, associate counsel. 

The Cuatrrman. The committee will come to order. 

We shall continue our testimony concerning conflict-of-interest bills, 
and our first witness this morning is Assistant Attorney General 
Robert Kramer. 

Mr. Kramer, will you step forward, please? You have a statement. 
Do you want to submit it for the record, or to read it all ¢ 

Mr. Kramer. I think that I would like to read the statement itself, 
and then simply submit four memorandums, one on each of the four 
bills. 

The Cuatrman. You might start to read it. But first there will 
be placed in the record at this point a committee print of H.R. 2156 
which contains revisions based in part on drafting suggestions received 
from the various agencies. There will also be incorporated in the 
record a table showing the drafting suggestions submitted by these 
agencies. 

(The documents referred to are as follows :) 


[Committee print, April 19, 1960) 
[Deleted language in brackets ; new language in italic] 
{H.R, 2156, 86th Cong., 2d sess.] 


A BILL To strengthen the criminal laws relating to bribery, graft, and conflicts of interest, 
and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That (a) so much of chapter 11 of title 18 
of the United States Code as precedes section 214 is amended to read as follows: 


“CHAPTER 11-—BrRIBERY, GRAFT, AND CONFLICTS OF INTEREST 

“See 

“201. Bribery of public officials. 

“202. Bribery of witnesses 

“203. Compensation to Members of Congress, officers and others, in matters affecting the 
Government 

204. Practice in Court of Claims by Members of Congress. 

‘205. Activities of officers and employees in claims against and other matters affecting the 
Government. 

“206. Exemptions ; retired officers of the Armed Forces. 


579 








FEDERAL CONFLICT OF INTEREST LEGISLATION 


580 


“207. Disqualification of former officers and employees in matters connected with former 
duties or involving former agencies. 

“208. Interested persons acting as Government agents. 

“209. Salary of Members of Congress, Government officials and employees payable only by 
United States. 

“210. Offer to procure appointive office. 

“211. Acceptance or solicitation to obtain appointive public office. 

“212. Offer of loan or gratuity to bank examiner 

“213. Acceptance of lean or gratuity by bank examiner 

“214. Offer for procurement of Federal Reserve bank loan and discount of commercial 
paper. 

“215. Receipt of commissions or gifts for procuring loans. 

“216. Receipt or charge of commissions or gift for farm loan or land bank transactions, 

“217. Acceptance of consideration for adjustment of farm indebtedness 

“218. Voiding transactions in violation of chapter; recovery by the United States. 


“$201. Bribery of public officials 


“(a) For the purpose of this section: 

“ ‘bribe’ means money or other thing of value, or the promise thereof, and 
includes, without limiting the generality of the foregoing, an emolument, 
profit, commission, loan, honorarium, advantage, benefit, position, employ- 
ment, or opportunity, and an agreement, check, note, order, contract, under- 
taking, obligation, gratuity, or security for the present or future delivery, 
conveyance, or procurement thereof; 

“ ‘public official’ means Member of, or Delegate to Congress, or Resident 
Commissioner, either before or after he has qualified, an officer, agent, or 
employee of the United States in the executive, legislative, or judicial branch 
of the Government, or of any agency, or juror; and 

“ ‘official act’ means any decision, judgment, verdict, recommendation, ac 
tion, inaction, vote, abstention, attention, or neglect by a public official on 
any question, matter, cause, suit, proceeding or controversy, which may at 
any time be pending, or which may by law be brought before such public offi- 
cial in his official capacity, or in his place of trust or profit, [or his] and 
includes any commission, aid in committing, collusion in, or allowance or 
facilitation of any fraud on the United States, or commission or omission 
of any act in violation of his lawful duty. 

“(b) Whoever, otherwise than as provided by law for the proper discharge of 
official duty, directly or indirectly, gives, offers, or promises any bribe to, or 
at the direction or with the consent of 

“(1) any public official or former public official for or because of an official 
act actually or purportedly performed or to be performed by such public offi- 
cial or former public official ; or 

“(2) any person being about to become a public official, with intent to 
infinence him in an official act ; or 

“(3) any public official for or because of any actual or purported official 
act or the actual or purported influence of such public official on any actual 
or purported official act or with intent to induce such public official to in- 
fluence any official act; or 
“(c) Whoever, otherwise than as provided by law for the proper discharge 

of official duty, 

“(1) for or because of an official act actually or purportedly performed 
by him, or 

“(2) with intent or agreement to be influenced in an official act, or 

“(3) being a public official, for or because of any actual or purported 
official act or his actual or purported influence thereon or with intent or 
agreement that he will influence or attempt to influence any official act, 

directly or indirectly asks, demands, exacts, solicits, seeks, accepts, or agrees 
to receive any bribe, for or to himself or to any person at his direction or with his 
consent— 

“Shall be fined not more than $20,000 and three times the amount or value 
of the bribe, or imprisoned for not more than fifteen years, or both, and shall 
forfeit and be disqualified from holding any office of honor, trust, or profit under 
the United States. 

“The offenses and penalties prescribed in this section are separate from and 
in addition to those prescribed in the other sections of this chapter and those 
prescribed in sections 1503 and 1504 of this title. 


“§ 202. Bribery of witnesses 

“Whoever, directly or indirectly, gives, offers, or promises a bribe, as that 
term is defined in section 201 of this title, to or at the direction or with the con- 
sent of any person for or because of, or with intent to influence the testimony of 








FEDERAL CONFLICT OF INTEREST LEGISLATION 581 


such person as a witness upon a trial, hearing, or other proceeding, before any 
court, any committee of either House or both Houses of Congress, or any agency, 
commission, or officer authorized by the laws of the United States to hear evi- 
dence or take testimony, or his absence therefrom, or 

“Whoever, directly or indirectly, asks, demands, exacts, solicits, seeks, accepts, 
or agrees to receive any such bribe for or to bimself or to any person at his 
direction or with his consent, for or because of, or with intent or agreement to 
pe influenced in testimony as a witness upon any such trial, hearing or other 
proceeding, or his absence therefrom, 

“Shall be fined not more than $20,000 and three times the amount of value of 
the bribe, or imprisoned for not more than fifteen years, and shall forfeit and be 
disqualified from holding any office of honor, trust, or profit under the United 
States. 

“This section does not prohibit the payment or receipt of witness fees pro- 
vided by law, or the payment, by the party upon whose behalf a witness is called 
and receipt by a witness, of the reasonable cost of travel and subsistence in- 
eurred and the rensonable value of time lost in attendance at any such trial, 
hearing, or proceeding, or, in the case of expert witnesses, involving a technical 
or professional opinion, a reasonable fee for time spent in the preparation of 
such opinion, and in appearing and testifying. 

“The offenses and penalties prescribed in this section are separate from and 
in addition to those prescribed in sections 1503 and 1505 of this title. 


“§ 203. Compensation to Members of Congress, officers and others in matters 
affecting the Government 


“(a) Whoever, otherwise than as provided by law for the proper discharge of 
official duties, directly or indirectly receives or agrees to receive, or asks, de- 
mands, solicits, or seeks, any compensation for any services actually or pur- 
portedly rendered or to be rendered at a time when he is or was 

“(7) a Member of or Delegate to Congress or a Resident Commissioner, 
either before or after he has qualified; or 

“(2) an officer, agent, or employee of the United States in the executive, 
legislative, or judicial branch of the Government, or [of] in any agency of 
the United States, either by himself or another, fu relation to any proceed- 
ing, contract, claim, controversy, charge, accusation, arrest, or other matter 
in which the United States is a party or directly or indirectly interested, 
before any department, agency, court martial, officer, or any civil, military, 
or naval commission, or 

“(b) Whoever, knowingly, otherwise than as provided by law for the proper 
discharge of official duties, directly or indirectly gives, promises, or offers any 
compensation for any such services, actually or purportedly rendered or to be 
rendered at a time when the person to whom the compensation is given, 
promised, or offered, is or was such a Member, Delegate, Commissioner, officer, 
agent, or employee 

“Shall be fined not more than $10,000 or imprisoned not more than two years, 
or both: and shall be incapable of holding any office of honor, trust, or profit 
under the United States. 


“§ 204. Practice in Court of Claims by Members of Congress 

“Whoever, being a Member of or Deglegate to Congress, or a Resident Com- 
missioner, either before or after he has qualified, practices in the Court of 
Claims, shall be fined not more than $10,000 or imprisoned not more than two 
years, or both: and shall be fneapable of holding any office or honor, trust, or 
profit under the United States. 


“§ 205. Activities of officers and employees in claims against and other matters 
affecting the Government 
“Whoever, being an officer or employee of the United States or any department 
or agency thereof, or of the Senate or House of Representatives [J] otherwise 
than in the proper discharge of his official duties- 

“(J) acts as agent or atterney for prosecuting any claim against the 
United States, or aids or assists in the prosecution or support of any such 
claim [otherwise than in the proper discharge of his official duties], or 
receives any gratuity, or any share of or interest in any such claim in con- 
sideration of assistance in the prosecution of such claim, or 
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“(2) aids or assists anyone before any department, agency, court martial, 
officer, or any civil, military or naval commission in connection with any 
proceeding, contract, claim, controversy, charge, accusation, arrest, or other 
matter in which the United States is a party or directly or indirectly ip. 
terested shall be fined not more than $10,000 or imprisoned not more than 
one year, or both. 

“Nothing herein prevents an officer or employee from taking uncompensated 
action, not inconsistent with the faithful performance of his duties, to aid or 
assist any person who is the subject of disciplinary loyalty, or other personnel 
administration proceedings [which may result in his removal or suspension from 
a position in the Government, or other penalty, or who has been removed or 
suspended from such a position, to present his defense or to be reinstated or 
restored to duty]. 

“Nothing herein prevents an officer or employee from taking uncompensated 
action to aid or assist his parent, spouse, or child; or any other person for whom 
he is serving as guardian, executor, administrator, trustee, or other personal 
fiduciary except in those matters in which he has participated personally and 
substantially as a Government employee, through approval, disapproval, recom- 
mendation, decision, the rendering of advice, investigation, or otherwise, pro- 
vided that the Government oficial responsible for an appointment to his position 
approves. 

“Nothing herein prevents an officer or employee from taking uncompensated 
action to aid or assist another person in the performance of work under a 
contract with or for the benefit of the United States provided that the Govern 
ment official with final responsibility for the contract approves of such aid or 
assistance. 

“Nothing herein prevents an 0 
oath or from making statements required to be made under penalty of perjury or 
contempt. 


f 


"cer or employee from giving testimony under 


“§ 206. Exemptions; retired officers of the Armed Forces 

“£(1)] Sections 203 and 205 of this title shall not apply to any person solely 
because of his status as a retired officer of the Armed Forces of the United States, 
while not on active duig, or his membership in the National Guard of the 
District of Columbia, or to any person specially excepted by Act of Congress 

“It shall be unlawful for a retired commissioned officer of an armed force of 
the United States (other than an officer who served on active duty for less 
than eight years and whose primary duties during his period of active duty at 
no time included procurement, maintenance, or supply) within tico years after 
his release from active duty to receive or agree to receive compensation or any- 
thing of value for any service rendered or to be rendered by himself or for 
another person, with respect to any transaction related to selling or aiding or 
assisting in the selling of anything to the Department of Defense or an armed 
force of the United States. 

“Tt shall be unlawful for any person to employ such a retired commissioned 
officer, within such a period of time, for the purpose of selling or aiding or 
assisting in the selling of any thing of value to the Department of Defense or 
an armed force of the United States. 

“Whoever violates any provision of this section shall be fined not more than 
$10,000 or imprisoned for not more than one year, or both.” 


“§ 207. Disqualification of former officers and employees in matters connected 
with former duties or involving former agency 

“(a) Whoever, having been employed in any agency of the United States, 
including commissioned officers assigned to duty in such agency, after the time 
when such employment or service has ceased, knowingly acts as agent or attorney 
for, or aids or assists anyone in connection with any proceeding, contract, claim, 
controversy, charge, accusation, arrest, or other matter in which the United 
States is a party or directly or indirectly interested [involving any subject 
matter concerning which he had any responsibility] in which he participated 
personally and substantially as a Government employee, through approval, dis 
approval, recommendation, decision, the rendering of advice, investigation, or 
otherwise, while so employed or assigned to duty, or 

“(b) Whoever, having been so employed or assigned to duty, within two 
years after his last such employment or service has ceased, acts as agent, oF 
attorney for, or aids or assists anyone in connection with any proceeding, coD- 








FEDERAL CONFLICT OF INTEREST LEGISLATION 583 


tract, Claim, controversy, charge, accusation, arrest, or other matter in which 
the United States is a party or directly or indirectly interested, and which 
[involves any agency in which] was under his direct administrative or operat- 
ing authority, whether intermediate or final, and either exercisable alone or 
with others, and either personally or through subordinates, effectively to approve, 
disapprove, or otherwise direct Government action in respect of such matter, 
while he was so employed or assigned to duty, 

“Shall be fined not more than $10,000, or imprisoned not more than one year, 
or both. 
“§ 208. Interested persons acting as Government agents 

“[Whoever, being an officer, agent, employee on leave of absence, or member of, 
or directly or indirectly interested in the pecuniary profits or contracts of any 
corporation, joint stock company, or association, or of any firm or partnership, or 
other business entity, is employed or acts as an officer or agent of the United 
States, or any agency for recommending or taking action with respect to any 
individual application to the Government for relief or assistance, on appeal or 
otherwise, made by such business entity, or for negotiating or executing any 
Government contract or in any other manner transacting business with such 
business entity shall be fined not more than $2,000, or imprisoned not more than 
two years, or both.] Whoever being an officer or employee of the United States 
participates personally and substantially as a Government employee, through 
approval, disapproval, recommendation, decision, or rendering of advice, inve sti- 
gation, or otherwise, in Government action or a proceeding in the consequencies 
of which he has a substantial economic interest of which he may reasonably be 
expected to know or in the consequencies of which his spouse, child, partner, 
business organization in which he is serving as officer, director, trustee, partner, 
or employee, or any person or organization with whom he is negotiating or has 
any arrangement concerning prospective employment has such an economic in- 
terest shall be fined not more than $2,000, or imprisongd not more than two years, 
or both. 


“$209. Salary of Members of Congress, Government officials and employees pay- 
able only by United States 

“Whoever receives any salary, or any contribution to or supplementation of 
salary, for or in connection with his services as a Member of or Delegate to Con- 
gress or a Resident Commissioner, or an officer, agent, or employee of the United 
States in the executive, legislative, or judicial branch of the Government, or of 
any agency from any source other than the Government of the United States, ex- 
cept as may be contributed out of the treasury of any State, county, or munici- 
pity ; or 

“Whoever, whether a person, association, or corporation, pays, or makes any 
contribution to, or in any way supplements the salary of, any such a Member, 
Delegate, Commissioner, officer, agent, or employee 

“Shall be fined not more than $1,000 or imprisoned not more than six months, or 
{both.’’J both. 

“For the purposes of this section, a contribution otherwise lawful, which is 
made solely for the purpose of helping to defray the costs of the primary or gen- 
eral election campaign of a Member of Congress or a Resident Commissioner, 
shall not be considered to be a contribution to, or supplementation of, the salary 
of such Member or Resident Commissioner. 

“Nothing herein prevents a Government employee's continuation in a bona fide 
pension, retirement, group life, health, or accident insurance, or other employee 
welfare or benefit plan maintained by a former employer but to which such 
former employer makes no contributions on behalf of such employee in respect 
of the period of his Government employment. 

“Nothing herein prevents a Government employee's continuation in a bona 
fide plan, maintained by a former employer and to which such former employer 
makes contributions on behalf of such employee, in the case of a pension or re- 
tirement plan qualified under the provisions of the Internal Revenue Code, or a 
group life, health, or accident insurance plan for which contributions by such 
employer are not made for a period longer than five consecutive years of Govern- 
ment employment (or an aggregate of five years out of the preceding ten). 

“Nothing herein requires the termination of the rights of a Government em- 
ployee acquired under a bona fide profit-sharing or stock bonus plan maintained 
by a former employer and qualified under the provisions of the Internal Revenue 
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Code if no contributions are made by such former employer on behalf of the 
Government employee based on profits attributable to any portion of the period 
of his Government employment. 

“Nothing herein prevents a Government employee's receipt of any salary or 
any contribution or supplementation of salary from an educational institution ag 
compensation for teaching or training activities which the employee's official 
superior approves as not detrimental to or likely to interfere with the employee's 
performance of his official duties; and nothing herein prevents the payment of 
the said salary, contribution or supplementation of salary by the educational 
institution.” 

(b) Sections 214 and 215 of chapter 11 of title 18 of the United States Code 
are respectively redesignated sections 210 and 211; 

(c) Sections 216 and 223 of chapter 11 of title 18 of the United States Code 
are repealed ; 

(d) Sections 217, 218, 219, 220, 221, and 222 of chapter 11 of title 18 of the 
United States Code are respectively redesignated sections 212, 213, 214, 215, 216, 
and 217; 

(e) Chapter 11 of title 18 of the United States Code is further amended by 
adding at the end thereof the following new section: 


“$218. Voiding transactions in violation of chapter; recovery by the United 
States 

“In addition to any other remedies provided by law the President or, under 
regulations prescribed by him, the head of any department or [the] agency 
involved, may declare void and rescind any contract, loan, grant, subsidy, license, 
right, permit, franchise, use, authority, privilege, benefit, certificate, ruling, de 
cision, opinion, or rate schedule awarded, granted, paid, furnished, or published, 
or the performance of any service or transfer or delivery of any thing to, by, 
or for any agency of the United States or officer or employee of the United States 
or person acting on behalf thereof, in violation of this chapter, and the United 
States shall be entitled to recover in addition to any penalty prescribed [in this 
title] by law or in a contract the amount expended or the thing transferred or 
delivered on its behalf, or the reasonable value thereof.” 

Sec. 2. Sections 281, 282, 283, and 284 of chapter 15 of title 18, section 434 of 
chapter 23 of title 18, and section 1914 of chapter 93 of title 18 of the United 
States Code are repealed. Sections 281, 282, 283, 284, 434, and 1914 will, reapec- 
tively, be supplanted by sections 203, 204, 205, 207, 208, and 209 of title 18 of the 
United States Code as set forth in section I of this Act. With the exception of 
section 113 of the Renegotiation Act of 1951 (50 U.S.C. App. 1223) all atatutory 
eremptions from the provisions of sections 281, 282, 283, 284, 434, or 1914 of title 
18 of the United States Code which are in force on the effective date of this Act 
shall on and after that date be deemed to be eas neces from aections 203, 204, 
205, 207, 208 or 209, respectively, of title 18 of the United States Code until such 
exemptions are amended or repealed 

Sec. 3. Section 113 of the Renegotiation Act of 1951 (50 U.S.C. App. 1223 (Supp. 
1952),) and section 190 of the Revised Statutes (5 U.S.C. 99 (1952)) are repealed. 


TESTIMONY OF ROBERT KRAMER, ASSISTANT ATTORNEY GEN- 
ERAL, DEPARTMENT OF JUSTICE; ACCOMPANIED BY DAVID C. 
STEPHENSON, ATTORNEY, OFFICE OF LEGAL COUNSEL 


The Cuamman. Mr. Kramer, will you identify yourself for the 
record, and then have the gentleman accompanying you also identify 
himself for the record ? 

Mr. Kramer. I am Robert Kramer, Assistant Attorney General of 
the Department of Justice, head of the Office of Legal Counsel. 

This is Mr. David Stephenson, an attorney on the staff of the Office 
of Legal Counsel of the Department of Justice. 

The CHatrmMan. You may proceed. 

Mr. Kramer. Mr. Chairman and members of the subcommittee. I 
appreciate this opportunity to appear before you to testify concerning 
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H. R. 2156 


Be it enacted by the Senate and House 
of Representatives of the United States of 
America in Congress assembled, That (a) 
so much of chapter 11 of title 18 of the 
United States Code as precedes section 214 
is amended to read as follows: 


“CuarTer 11—Baipery, Grart, anp ConFrtacts 
See or INTEREST 

“201, Bribery of public officials. 

"202. Bribery of witnesses. 

“203. Compensation to Members of Congress, 
officers and others, in matters affecting 
the Government. 

“204. Practice in Court of Claims by Members 


of Congress. 
“206. Activities of officers and employees in 
om against and oo matters affect- 
vernmen 
“206. Exemptions retired aad of the Armed 


“207. yualifieation of former officers and em- 
ployees in matters connected with for- 
mer duties or involving former agencies. 

“208, apeooeenes persons acting as Government 


agents. 

“209. Salary of Members of Congress, Govern- 
ment officials and employees payable 
only by United States. 

“210. Offer to procure ifettation office. 

“211. A tance or solicitation to obtain ap- 


ode tive public office. 

“212. of loan or gratuity to bank examiner. 

“213. Acceptance of loan or gratuity by bank 
examiner. 

“214. Offer for procurement of Federal Reserve 
bank loan and discount of commercial 


paper. 

‘215. Receipt of commissions or gifts for pro- 
curing loans. 

“216. Receipt or charge of commissions or gift 
. Saees loan or land bank transac 


“217. Acceptance of consideration for adjust- 
t of farm indebtedness. 

“218. Volding transactions in violation of 

chapter; recovery by the United States. 


“§ 201. Bribery of public officials 


“(a) For the purpose of this section: 

“ ‘bribe’ means money or other thing 
of value, or the promise thereof, and in- 
cludes, without limiting the generality 
of the foregoing, an emolument, profit, 
commission, loan, honorarium, advan- 
tage, benefit, position, employment, or 
opportunity, and an agreement, check, 
note, order, contract, undertaking, ob- 
ligation, gratuity, or security for the 
present or future delivery, conveyance, 
or procurement thereof ; 


“ ‘public official’ means Member of, or 
Delegate to Congress, or Resident Com- 
missioner, either before or after he has 
qualified, an officer, agent, or employee 
of the United States in the executive, 
legislative, or judicial branch of the 
— or of any agency, or juror; 
an 
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Be it enacted by the Senate and House 
of Representatives of the United States of 
America in Congress assembled, That (a) 
so much of chapter 11 of title 18 of the 
United States Code as precedes section 214 
is amended to read as follows: 


“CHAPTER 11—Bripery, Grart, and CONFLICTS 


Or INTEREST 


“Bec. 

“201. Bribery of public officials for official acts. 

“202. Bribery of witnesses. 

“203. [Compensation to Members of Congress, 
officers and others, in matters affecting 
the Government.] Bribery of Public 
Officials for Services in matters affecting 
the Government. 

‘204. Practice in Court of Claims by Members 
of Congress. 

“205. [Activities of officers and employees in 
claims against and other matters affect- 
ing the Government.) Activities of 
Public Officials in mattere affecting the 
Government. 

“206. Exemptions ; retired officers of the Armed 
Forces. 

“207. [Disqualification of former officers and 
employees in matters connected with 
former duties or involving former agen- 
cies.] Disqualification of former public 
officials in mattere connected with for- 
mer duties. 

“208. Interested persons acting as Government 
agents. 

“209. Salary of Members of Congress, Govern- 
ment officials and employees payable 
only by United States. 

“210. Offer to procure appointive office. 

“211. Acceptance or euliehtation to obtain ap 

native public office 

“212. Offer of loan or gratuity to bank examiner 

“213. Acceptance of loan or gratuity by bank 
examiner. 

“214. Offer for procurement of Federal Reserve 
bank loan and discount of commercial 
oe. 

"215. Receipt of commissions or gifts for pro 
curing loans. 

“216. Receipt or charge of commissions or gift 
for farm loan or land bank transac 
tions. 

“217. Acceptance of consideration for adjust- 
ment of farm indebtedness. 

“218. Voiding transactions in violation of chap 


ter; recovery by the United States. 


“§ 201. Bribery of public officials 


“(a) For the purpose of this section: 

“*bribe’ means money or other thing 
of value, or the promise thereof, and in 
cludes without limiting the generality 
of the foregoing, an emolument, profit, 
commission, loan, honorarium, advan- 
tage, benefit, position, employment, or 
opportunity, and an agreement, check, 
note, order, contract, undertaking, ob 
ligation, gratuity, or security for the 
present or future delivery, conveyance, 
or procurement thereof ; 


“ ‘public official’ means Member of, or 
Delegate to Congress, or Resident Com- 
missioner, either before or after he has 
qualified, an officer, agent, or employee 
of the United States in the executive, 
legislative or judicial branch of the Gov 
ernment, or of any agency, or jurors; 
and 
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‘*public official’ means Member of, or 
Delegate to Congress, or Resident Com 
missioner, [either before or after he has 
qualified,} an officer, agent, or employee 
of the United States in the executive, 
legislative, or judicial branch of the 
Government, or of any agency, or juror, 
either before or after he haa qualified ; 
and 
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“ ‘official act’ means any decision, 
judgment, verdict, recommendation, ac- 
tion, inaction, vote, abstention, at- 
tention, or neglect by a public official on 
any question, matter, cause, suit, pro- 
ceeding or controversy, which may at 
any time be pending, or which may by 
law be brought before such public official 
in his official capacity, or in his place of 
trust or profit, or his commission, aid in 
in committing, collusion in, or allowance 
or facilitation of any fraud on the United 
States, or commission or omission of any 
act in violation of his lawful duty. 


“(b) Whoever, otherwise than as pro- 
vided by law for the proper discharge of 
official duty, directly or indirectly, gives, 
offers, or promises any bribe to, or at the 
direction or with the consent of 

(1) any public official or former pub 
lic official for or because of an official 
act actually or purportedly performed 
by such publie official or former public 
official, or 

(2) any person being about to be 
come a public official, with intent to in 
fluence him in an official act, or 

“(3) any public official for or because 
of any actual or purported official act or 
the actual or purported influence of such 
public official on any actual or purported 
official act or with intent to induce such 
public official to influence any official 
act; or 


“(c) Whoever, otherwise than as pro- 
vided by law for the proper discharge of 
official duty, 


“(1) for or because of an official act 
actually or purportedly performed by 
him, or 


“(2) with intent or agreement to be 
influenced in an official act, or 
“(3) being a public official, for or 

because of any actual or purported offi 

cial act or his actual or purported influ 

ence thereon or with intent or agree- 

ment that he will influence or attempt to 

influence any official act, 
directly or indirectly asks, demands, ex 
acts, seeks, accepts, or agrees to 
receive any bribe, for or to himself or to 
any person at his diseretion or with his 
consent 

“Shall be fined not more than $20,000 
and three times the amount of value of the 
bribe, or imprisoned for not more than 
fifteen years, or both, and shall forfeit 
and be disqualified from holding any office 
of honor, trust, or profit under the United 
States 

“The offenses and penalties prescribed 
in this section are separate from and in 
addition to those prescribed in the other 
sections of this chapter and those pre 
scribed in sections 1503 and 1504 of this 
title 


solicits 
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“‘official act’ means any decision, 
judgment, verdict, recommendation, ac- 
tion, inaction, vote, abstention, attention, 
or neglect by a public official on any 
question, matter, cause, suit, proceed- 
ing or controversy, which may at any 
time be pending, or which may by law 
be brought before such public official in 
his official capacity, or in his place of 
trust or profit, or his commission [aid 
in committing, collusion in, or allowance 
or facilitation of any fraud on the United 
States, or commission or omission of any 
act in violation of his lawful duty.J 
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“(b) Whoever, otherwise than as pro- 
vided by law for the proper discharge of 
official duty, directly or indirectly, gives, 
offers, or promises any bribe to, or at the 
direction or with the consent of— 

“(1) any public official or former 
public official for or because of an official 
act actually or purportedly performed or 
to be performed by such public official 
or former public official, or 

“(2) any person being about to be- 
come a public official, with intent to in 
fluence him in an official act, or 

“(3) any public official for or because 
of any actual or purported official act or 
the actual or purported influence of 
such public official on any actual or 
purported official act or with intent to 
induce such public official to influence 
any official act; or 
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“(c) Whoever, otherwise than as pro- 
vided by law for the proper discharge of 
official duty, 

“(1) for or because of an official act 
actually or purportedly performed by 
him, or 

“(2) with intent or agreement to be 
influenced in an official act, or 

“(3) being a public official or former 
public oficial or a person about to become 
a public oficial, for or because of any 
actual or purported official act or his 
actual or purported influence thereon or 
with intent or agreement that he will 
influence or attempt to influence any 
official act, 

directly or indirectly asks, demands, ex- 
acts, solicits, seeks, accepta, or agrees to 
receive any bribe, for or to himself or to 
any person at his direction or with his 
consent— 

“Shall be fined not more than $20,000 
and three times the amount or value of 
the bribe, or imprisoned for not more 
than fifteen years, or both, and shall for- 
feit and be disqualified from holding any 
office of honor, trust, or profit under the 
United States. 
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“(b) Whoever, otherwise than as pro- 
vided by law for the proper discharge of 
official duty, directly or indirectly, gives, 
offers, or promises any bribe to, or at the 
direction or with the consent of— 

“(1) any public official or former pub- 
lic official for or because of an official 
act actually or purportedly performed by 
such public official or former public 
official, or 

“(2) any person being about to be- 
come a public official, with intent to in- 
fluence Prim in] an official act, or 
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“§ 202. Bribery of witnesses 

“Whoever, directivy or indirect] rive 
offers, or promises a bribe, as that term is 
defined in section 201 of this tith 
the direction or with the consent of ar 
person for or because of, or with int 
influence the testimony of such persor 
a witness upon a trial, hearing, or other 
proceeding, before any court, any com! 
tee of either House or both Houses of C 
gress, or any agencs mmission, ¢ fi 
cer authorized by the law f the Unite 
States to hear evidence or take testimor 
or his absence therefrom, or 

“Whoever, directly or indirectly, ask 
demands, exact solicits, seeks, accept 
or agrees to receive any such bribe fo 


to himself or to any person at his diré 
tion or with his consent, for or becaus 
of, or with intent or agreement to x 
fluenced in testimony as a witness upor 
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bribe to, or at the direction, or with the 
consent of 
“(1) any person with intent to influ 
ence him in an official act ; or induce him 
to influence another in an official act; or 
‘(2) any public official or former pub 
lic oficial for or because of any actual 
or purported oficial act or the actual or 
purported influence of such public oficial 
or former public official on any actual 
or purported official act: Provided, how 
ever, that this aubsection (b)(2) shall 
not apply to official acts in which the 
person giving, offering or promising the 
bribe had no direct economic intereat 
*) Othericise than in connection with 
the proper diacharae of hia official duties 
no person shall ask, demand, receive, or 


bribe, for or to him 


agree to receive any 
aclf or to any person at hia direction or 
with hia consent 
‘( J) with intent or agreement to bein 
fluenced in an official act or to induce 
another to be influenced in an official 
act; o7 
knows the hrihe haa heen. or 
ntending that it will be given, offered, or 


prom izes r or bec se of anu actual 


or purported official act or hia actual or 


purported influence upon any oficialact; 
provided, however, that thia aubaection 

shall not preclude the receipt of 
4 


; 


or agreemen receive a brihe giren, 


offered or promised for or because of an 


ficial act i h fi I nOr } na 
ff no or 7? ” na the bribe had no 
f mamta iiteneat 

d) Whoever violates subsection (6 I) 
or cred) above aha he fined not more 
than $20.000 and three timea the amount or 
re ‘ f the bo ( or moprisoned for not 
more than fifteen years r both, and ahall 
f feit and he disqualified from holding anw 
office of honor, truat, or profit under the 
/ ted Ntatca 


’) Whoever violatea aubsection (0) 12 


or ( ' ahore shal he fined not more 


fhan £5.000 or three timea the amount or 


, eof the bribe whichever ia oreatecr. oT 
imp ed f not more than one vear or 
f The offenses and penalties pre 
acy ed in this aection are aenarate from 
and in addition to those preacribed in the 
ther section of this chaptcr and those pre 
ecrihed in aectiona ] and 1504 of this 
title 
s“"~? Bribery of witnesses 
Whoever, [directly or  indirectly,] 
gives, offers, or promises a bribe, as tha 
erm is defined in section 201 of this title, 


or at the direction or with the consent 
f any person for or because of, or with 
intent to influence the testimony of such 
person as a witness upon a trial, hearing, 
or other proceeding, before any court, any 
committee of either House or both Houses 
of Congress, or any agency, commission, or 

cer authorized by the laws of the United 
Stites to hear evidence or take testimony, 
r his absence therefrom, or 

Whoever, [directly or indirectly,] asks, 
or demands or with knowledge of the pur 
pose for which it is given, offered or prom 
ised, accepts or agrees to accept any such 
bribe for or to himself or to any person at 
his direction or with his consent, for or 
because of, or with intent or agreement to 
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any such trial hearing or other proceed 
ing, or his absence therefrom 

“Shall be fined not more than $20,000 
and three times the amount of value of 
the bribe, or imprisoned for not more 
than fifteen years, and shall forfeit and be 
disqualified from holding any office of 
honor, trust, or profit under the United 
States. 


“This secti does not prohibit the pa) 
ment or receipt « f witness fees provided | 
law, or the payment, by the party up 
whose behalf a witness is 
ceipt by a witness, of the reasonable cost 
of travel and subsistence in« urred and t 

reasonable value of time lost in attendance 
at any such trial, hearing. or pro eeding 
or. in the case of expert witnesses, invol 

ing a te hnica Tr 
reasonable fee for 
ration of such opinion 


called 


protessk nal opinior i 


time spent in the 


“The offenses and penaities preseriber 
in this section are separate from and i 
addition to those prescribed in secti 


1503 and 1505 of this tith 


“§ 203. Compensation to Members of ¢ 
yress, officers and others ir 


toa fF 
ers a 


“Whoever! 
by law for the proper discharge of 
duties, directly or in ly re 
agrees to recelv« or asks, demands 


ecting the t,overnime 


otherwise than as provide 


or seeks, any compensation f : sé es 
actually or purportedly rendered ¢ he 
rendered at a time when he is or w 
Member of or Delegate to Congress « : 
Resident Commissioner, either before 


after he has qualified, or an officer, agent 
or employee of the United State nt 
executive, legis'ative rr judicial branct 
of the Government, or of ar 
by himself or anothe n relation to ar 
proceeding t lair controvers 
charge, acc 
in which the United States is a party « 
directly or indirectly interested, before a 
department, agency, irt martia flicer 
or any civil, m I 
sion, or 
“Whoever, knowing! 
provided by law for the 
Official duties, direct! 
promises, or offers a 
any such services, act 
rendered or to 
the person to a 
given, prom sed, or offere iS or was 8 


contra 


t arr 
Isit on, arre 


itar or naval 








be rendered at a time whet! 


whom the 


a Member, Delegate, Commissioner, offi 
agent, or employee 
“Shall be fined not more than $10,000 


imprisoned not more than two yen 
both; and shall be incapable of h 
any office of honor, trust, or profit 
the United State 
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time for any a 
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time 
other than a person wu 


render 


when he is or 


lefense Department Interior Department Commerce Department 


x] in testimony as a witness 
ich trial, hearing or other pro 
his absence therefrom 

fined not more than $20,000 
imes the amount of the value 

or imprisoned for not more 
years, and shall forfeit and be 

from holding any office of 
t, or profit under the United 


tion does not prohibit the pay 
ipt of witness fees provided by 
' payment, by the party upon 
if a witness is called and re 


witness, of the reasonable cost 


p 


ind subsistence incurred and 
ble value of time lost in attend 


y such trial, hearing, or pro 
in the case of expert witnesses 
technical or professional opin 
nuble fee for time spent in the 
of such opinion 

penalties prescribed in 


are separute from and in add 


in sections 1508 














pensation to Members of Con § 203. Compensation to Members of Con 
ess, officer ind other nh mat gre officers and others 
rs affecting the Go ernment.J matters affecting the Gover 
r, Otherwise than as | ded ment 
the proper discharge of official “Whoever itherwise than as provide 
ctly or indirectly receives or by law for the proper discharge of offi 
~elve, or asks, demand solic duties ectly ! ndirectly receives « 
cS any comy* tion for any agrees ft eceive, or asks, demands, 8 
ually or purportedly rendered i r seek ny compensation for a 
lered at a time when he is or service actually or purportedly rendere 
ber of or Delegate to Congress or to be rendered at a time when he 
nt ¢ nim oner, either before was a Memilx f or Delegate to Congre 
» has qualified, or ar flicer or Re ent Cor ner, either bef 
nployee of the United States in or after he is qualified, or an office 
vé egislative or jud ' agent remy ee of the United State 
the Government or of any the executive egisiative or jud i 
her by himself or another, in bran if the Government, or of ar 
iny proceeding, contract all agency iti nited States, either by him 
charge, accusation, arrest, or self or another, in relation to any proceed 
rin which the Uni States j Ing, contr t bait controversy narge 
lirectly r indirect interested, a Isatior arr 0 ther matter 
department avency court which the United States is a party or 
cel r any civil military, or rectly [ in ectly "] interested, bef 
jission, or any adepurtmen agencs court-mart 
er, knowingly, otherwise than Officer, or any ci\ military, [or] 1 
law for the proper di comin r any court, or any Men 
il duties, directiy or it ( Congress, Resident Commissioner 
eS, pr es, or Offers any cou Congr , com ‘ 
r any ich services. actually Whoever, knowing otherwise thar 
lly rendered or to be rendered provided Dp w for he proper discharg 
when the person to whom the f official dutic directly or indire 
m is given, promised, or of mive prot ‘ ? fers any compel 
was such a Member, Delegat« tion for h services, actually or p 
er, officer, agent, or em. bortedly rendered or to be rendered 
ne when the er nto whom the con 
» fined not more than $10,000 pensat ¥ promised, or offered, is 
ed} ‘ han two we or or was suc Member, Delegate, Con 
li be ir ipable of ! aing ar SLOT Tie . I or employee 
Sha be fir t more than $10,000 





‘ J impr I re than two years 

I ! l hall be incapable of holding 
ry Of public officials for ser fice of | r, tru or profit under 
. nm matters affecting the the United St é 
pernment 
r, otherwise than in the proper icletion of this adverb would remove ar 
f official dutics, asks, demands eren : va . 
reCeiVOCR O recs to receive any 
fined nm acetion 2Z071(a) if any 
inh service actualiy oO7 pur 


ndercd or to be rendered at 
he is or was a public official 


a person who isa public official 
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§ 203. Compensation to 





gress, « fficers 








ters affecting the Government 
Whoever, otherwise than as provided by 
law for the pr discharge f officia 
duties, directly or indirectly receives or 
agrees to receive, or asks, demands 
licits, or seeks, any compensation for ’ 
services actually or purportedly rendered 


or to be rendered at a time when he is or 
was a Member of or Delegate to Congress 
or a Resident Commissioner, either before 
or after he has qualified, or an office 

agent, or employee of the United States in 
the executive, legislative, or judicial branch 
of the Government, or of any agency, either 
by himself or another, in relation to any 
ntract, claim, controversy 


proceeding 





charge, ac 
in which the United States is a party or 
directly or indirectly in 


department, agency, court martial, officer 





or any civil, military, or naval commission 
ol 

Whoever, knowingly, otherwise than as 
provided by law f roper discharge 
of official duties directly or indirectly 





gives, promises, or offers any compensation 
f ly « pur 
portediy rendered or to be rendered at a 


r any such services, actus 





time when the person to whom the com 
pensation is given, promised, or offered, i 
or was such a Member, Delegate, Commis 
sioner, officer, agent, or employee 

sha be fined net more than $10,000 or 
imprisoned not more than two years, or 
byerd and shall be incapable of holding any 
office of honor, trust, or profit under the 
United States 

This section reatricts the activities of 
an expcrt Or consultant, or a member or 
emplouece of a temporary Commission or 
hoard eatablished hy the Federal govern 
ment to render advice or reports to the 
Federal yovernment, only if he partic 
pated in hia official capacity in a trans 
action described above or if auch trane 
action was under his official responsibility 
within the two years preceding the ser 
iccs. Partners of such persons are restric 
ted to the same eatent as the persons 
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This section does not prohibit the pay- 
ment or receipt of witness fees provided by 


luwW, or the payment, by the party upon 
whose behalf a witness is called and re 
ceipt by a witness, of the reasonable cost 


of travel and subsistence incurred and 
the reasonable value of time lost in attend- 
unce at any such trial, hearing, or pro- 
ceeding, or, in the case of expert witnesses, 
involving a technical or professional opin- 
ion, a reasonable fee for time spent in the 
preparation of such opinion, and in appear 


ing and teatifying 
§ 203. Compensation to Members of Con- 
gress, officers, and others in 
matters affecting the Govern- 
ment 
“Whoever, otherwise than as provided 
by law for the proper discharge of official 


duties, directly or indirectly receives or 


iwrees to asks, demands, solic- 


receive or 


its, or seeks, any compensation for any 
services actually or purportedly rendered 
or to be rendered at a time when he is or 
was a Member of or Delegate to Congress 


or a Resident Commissioner, Leither he 
fore or after he has qualified "J or an 


officer, agent, or employee of the United 
Stat in the executive, legislative, or ju- 
dicial branch of the Government, or of any 
igency, either by himself or another, in 
relation to any proceeding, contract, claim, 
controversy, charge, accusation, arrest, or 
other matter in which the United States is 
a party or directly indirectly interested, 
before any department, agency, court mar- 


tial, officer any civil, military, or naval 
MTS lol ar 
Whoever, knowingly, otherwise than as 
provided by law for the proper discharge 
of official duties, directly or indirectly 
gives, promises, or offers any compensation 
for any such services, actually or pur 


portediy rendered or to be rendered at a 
the person to whom the com- 
given, promised, or offered, is 
or was such a Member, Delegate, Commis- 
officer or employee * 

be fined not more than $10,000 or 
imprisoned not than two years, or 
both: and shall be incapable of holding any 


time when 


pensation is 
loner agent 
shi 


nore 


office of honor, trust, or profit under the 
Lnited States 

The first paragraph of section 203 is sub 
ject to the same comment as we make above on 
~ n 201(a namely, that the phrase ‘either 
befor ifter he has qualified’ should be moved 
to a position which will indicate that it applies 
to all officers, agents, and employees, not just 


to congressional! officials 

2 The paragraph of section 203 as 
now worded applies to present and former off 
cials and employees In order to cover the pos- 
sibility of a bribe being given or offered in 
advance of a person actually entering upon 
Government service, consideration should be 
given to adding the phrase ‘about to hecome’ 
as has been done in section 201(b) (2).” 
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“ $208. Compensation to Members of Com 
gress, officers, and others in mat. 
ters affecting the Government 


“Whoever, otherwise than as provided 
by law for the proper discharge of official 
duties, directly or indirectly receives or 
agrees to receive, or asks, demands, so 
licits, or seeks, any compensation for any 
services actually or purportedly rendered 
or to be rendered at a time when he is or 
was a Member of or Delegate to Congress 
or a Resident Commissioner, either before 
or after he has qualified, or an officer, 
agent, or employee of the United States 
in the executive, legislative, or Judicial 
branch of the Government, or of any 
agency, either by himself or another, in 
relation to any proceeding, contract, claim, 
controversy, charge, accusation, arrest, or 
other matter in which the United States 
is a party or directly or indirectly inter- 
ested, (before any department, agency, 
court martial, officer, or any civil, mili 
tary, or naval commission.] or 

“Whoever, knowingly, otherwise than as 
provided by law for the proper discharge 
of official duties, directly or indirectly 
gives, promises, or offers any com, ensa- 
tion for any such services, actually or 
purportedly rendered or to be rendered 
at a time when the person to whom the 
compensation is given, promised, or offered, 
is or was such a Member, Delegate, Com- 
missioner, officer, agent, or employee 

“Shall be fined not more than $10,000 or 
imprisoned not more than two years, or 
both ; and shall be incapable of holding any 
office of honor, trust, or profit under the 
United States 
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“§ 204. Practice in Court of Claims by 
Members of Congress 
“Whoever, being a Member of or Dele 


gate to Congress, or a Resident Commis 
sioner, either before or after he has qual 
fied, practices in the Court of Claims, shall 
be fined not more than $10,000 or im 
prisoned not more than two years, or both; 
and shall be incapable of holding any office 
of honor, trust, or profit under the United 
States. 
“§ 205. Activities of officers and employees 
in claims against and other mat 
sers affecting the Government 
“Whoever being an officer or employee 
of the United States or any department or 
agency thereof, or of the Senate or House 
of Representatives, acts agent or at 
torney for prosecuting any claim aguinst 
the United States, or aids or assists in the 
prosecution or support of any such 
otherwise than in the proper discharge of 
his official duties, or receives any gratuity 
or any share of or interest in any 
claim in consideration of assistance in the 
prosecution of such claim, or aids or assists 


as 


claim 


such 


anyone before any department, agency, 
court martial, officer, or any civil, military 
or naval commission in connection with 
aby proceeding, contract, claim, contro 
versy, charze, accusation, arrest, or other 
matter in which the United States is a 
party or directly or indirectly interested 
shall be fined not more than $10,000 or 
imprisoned not more than one year, or 
both. 

“Nothing herein prevents an officer o1 
employee from taking uncompensated 
action, not inconsistent with the faithful 


performance of his duties, to aid or assist 
any person who is the subject of discipli 
nary proceedings which may result in his 
removal or suspension from a position in 
the Government, or other penalty, or who 
has been removed or suspended from such 
& position, to present his defense or to 
be reinstated or restored to duty 
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solely because he ia a juror, either by him- 
self or another in relation to a claim 
against the United States or any matter in 
which the United States is a party or in- 
terested before an agency, officer, House of 
Congress, or Court of the United States; 
and 

Whoever, knowingly, otherwise than in 
the proper discharge of official duties, 
gives, promises or offera any bribe, as de- 
fined in section 201(a), at any time for 
services, actually or purportedly 
rendered or to be rendercd at a time when 
the person to whom the bribe is given, 
promised, or offered, ia or waa a public 
oficial, other than a person who is a public 
official solely because he is a juror; 

Shall be fined not more than $10,000 or 
imprisoned not more than two years, or 
both ; and shall be incapable of holdiny any 


such 


office of honor, trust, or profit under the 
United States 


“§ (205. Activities of officers and em- 
ployees in claims against and 
other matters affecting the Gov- 


ernment.J] 


(Whoever, being an officer or employee 
of the United States or any department or 
agency thereof, or of the Senate or House 
of Representatives, acts agent or at- 
torney for prosecuting any claim against 
the United States, or aids or assists in the 
p -osecution or support of any such claim 
otherwise than in the proper discharge of 
his official duties, or receives any gratuity, 
or any share of or interest in any such 
cloim in consideration of assistance in the 
prosecution of such claim, or aids or as 
sists anyone before any department, 
agency, court martial, officer, or any civil, 
military or naval commission, in connec 
tion with any proceeding, contract, claim, 
controversy, charge, accusation, arrest, or 
other matter in which the United States 
is a party or directly or indirectly inuter- 
ested shall be fined not more than $10,000 
or imprisoned not more than one year, or 
both.J 

C“Nothing herein prevents an officer or 
employee from taking uncompensated ac- 
tion, not inconsistent with the faithful per- 
formance of his duties, to aid or assist 
mny person who is the subject of disci- 
plinary proceedings which may result in 
his removal or suspension from a position 
in the Government, or other penalty, or 
who has been removed or suspended from 
such a position, to present his defense or 
to be reinstated or restored to duty.J 


“§ 205 


as 


Activities of public officials in 
matters affecting the Gorern- 
ment. 

“Whoever, being a public official, other- 
wise than in the proper discharge of his 
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“§ 205. Activities of officers and employees 
in claims against and other mat- 


ters affecting the Government 


“Whoever, being an officer or employee 
of the United States or any department or 
agency thereof, or of the Senate or House 
of Representatives, acts as agent or attor- 
ney for prosecuting any claim against the 
United States, or aids or assists’ in the 
prosecution or support of any such claim 
otherwise than in the proper discharge 
ot his official duties, or receives any gratu- 
ity, or any share of or interest in any 
such claim in consideration of assistance 
in the prosecution of such claim, or who- 
ever, being an officer or employee of any 
department or agency of the United States, 
otherwise than in the proper discharge of 
his official duties aids or assists’ anyone 
before [any] the department{.] or 
agency[{,] in which he is employed [court- 
martial, officer, or any civil, military or 
naval commission] in connection with any 
proceeding, contract, claim, controversy, 
charge, accusation, arrest, or other matter 
in which the United States is a party or 
directly [or indirectly]* interested shall 
be fined not more than $10,000 or impris- 
oned not more than one year, or both. 

“Nothing herein prevents an officer or 
employee from taking uncompensated 
action, not inconsistent with the faithful 
performance of his duties, to aid or assist 
any person who is the subject of discipli- 
nary proceedings which may result in his 
removal or suspension from a position in 
the Government, or other penalty, or who 
has been removed or suspended from such 
a position, to present his defense or to be 
reinstated or restored to duty. 


' Does not this provision literally forbid testt- 
mony as a witness without compensation under 
a subpoena? 

2 See note under § 203. 


“§ 205. 
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205. Activities of officers and employees 
in claims against and other mat- 
ters affecting the Government 


“Whoever, being an officer or employee 
the United States or any department or 
cy theieof, or of the Senate or House 
Representatives, acts as agent or at- 
ney for prosecuting any claim against 
United States, or aids or assists in 
prosecution or support of any such 
aim [otherwise than in the proper dis- 
rge of his official duties,J or receives 
y gratuity, or any share of or interest in 
ny such claim in consideration of assist- 
pe in the prosecution of such claim, or 
is or assists anyone before any depart- 
mt, agency, court martial, officer, or any 
il, military or naval commission in con- 
jon with any proceeding, contract, 
im, controversy, charge, accusation, ar- 
ist, or other matter in which the United 
tes is a party or directly or indirectly 
terested shall be fined not more than 
0,000 or imprisoned not more than one 
par, or both. 

{Nothing herein prevents an officer or 
nployee from taking uncompensated ac- 
on, not inconsistent with the faithful per- 
mance of his duties, to aid or assist any 
irson who is the subject of disciplinary 
lings which may result in his re- 
oval or suspension from a position in the 
pvernment, or other penalty, or who has 
fen removed or suspended from such a 
sition, to present his defense or to be 
instated or restored to duty.] 

“Nothing herein shall prevent an officer 
employee taking uncompensated action 
aid or assist any person, provided auch 
or assistance is not inconsistent with 
faithful performance of his duties and 
not in violation of any rule or regula- 
governing the conduct of officers and 
ployces promulgated by the Senate or 





Civil Service Commission 


Nothing herein restricts services to a 


parent, spouse, or child; Or services to 
others for whom he is serving a8 guardian, 
executor, administrator, trustee, or other 
personal fiduciary except a8 such services 
relate to transactions in which he partici- 
pated in hia official capacity. 


§ 205. Activities of officers and employees 
in claims against and other mat- 
ters affecting the Government 

Whoever, being an officer or employee 
of the United States or any department or 
agency thereof, or of the Senate or House 
of Representatives, acts as agent or at- 
torney for prosecuting any claim against 
the United States, or aids or assists in the 
prosecution or support of any such claim 
otherwise than in the proper discharge of 
his official duties, or receives any gratuity, 
or any share of or interest in any such 
claim in consideration of assistance in the 
prosecution of such claim, or aids or assists 
anyone before any department, agency, 
court martial, officer, or any civil, military 
or naval commission in connection with 
any proceeding, contract, claim, contro- 
versy, charge, accusation, arrest, or other 
matter in which the United States is a 
party or directly or indirectly interested 
shall be fined not more than $10,000 or 
imprisoned not more than one year, or 
both. 

Nothing herein prevents an officer or em- 
ployee from taking uncompensated action, 
not inconsistent with the faithful per- 
formance of his duties, to aid or assist any 
person who is the subject of disciplinary, 
loyalty, or other personnel administra- 
tation proceedings which may result in 
his removal or suspension from a position 
in the Government, or other penalty, or 
who has been removed or suspended from 
such a position, to present his defense or 
to be reinstated or restored to duty]. 

Nothing herein prevents an officer or em- 
ployee from aiding or assisting his parent, 
spouse, or child; or any other person for 
whom he is serving as guardian, executor, 
administrator, trustee, or other personal 
fiduciary except in those matters in which 


Interstate Commerce Commission 5 


“§ 205. Activities of officers and employee' 
in claims against and other 
matters affecting the Govern- 
ment 


“Whoever, [being an officer or employee 
of the United States or any department 
or agency thereof, or of the Senate or 
House of Representatives,] being a Mem- 
ber of Congress or a Resident Commis- 
sioner, or an officer, agent, or employee of 
the United States in the executive, legisla- 
tive, or judicial branch, or of any agency, 
acts as agent or attorney for [prosecuting 
any claim against the United States, or 
aids or assists in the prosecution or sup 
port of any such claim otherwise than in 
the proper discharge of his official duties, 
or receives any gratuity, or any share of 
or interest in any such claim in considera- 
tion of assistance in the prosecution of 
such claim,] or aids or assists anyone 
[before any department, agency, court 
martial, officer, or any civil, military or 
naval commission] in connection with any 
proceeding, contract, claim, controversy, 
charge, accusation, arrest, or other mat- 
ter in which the United States is a party 
or directly or indirectly interested, other. 
wise than in the discharge of his official 
duties, shall be fined not more than $10,000 
or imprisoned not more than one year, or 
both. 

“Nothing herein prevents an officer or 
employee from taking uncompensated ac- 
tion, not inconsistent with the faithful 
performance of his duties, to aid or assist 
any person who is the subject of discipli- 
nary proceedings which may result in his 
removal or suspension from a position in 
the Government, or other penalty, or who 
has been removed or suspended from such 
a position, to present his defense or to be 
reinstated or restored to duty. 








H. R. 2156 


“$206. Exemptions; retired officers of the 
Armed Forces 


“(1) Sections 208 and 2065 of this title 
shall not apply to any person because of 
his status as a retired officer of the Armed 
Forces of the United States, while not on 
active duty, or his membership in the Na- 
tional Guard of the District of Columbia, 
or to any person specially excepted by Act 
of Congress 

“(2) Whoever, being a retired officer of 
the Armed Forces of the United States, 
while not on active duty, 

“(A) at any time represents any per- 
son in the sale of anything to the Govern 
ment through the department in whose 
service he holds a retired status or 
knowingly acts as agent or attorney for 
or aids or assists anyone in connection 
with any proceeding, contract, claim, 
controversy, charge, accusation, arrest or 
other matter in which the United States 
is a party or directly or indirectly in 
terested, involving any subject matter 
concerning which he had any responsi 
bility while in active-duty status, or 

“(B) within two years after his re 
tirement acts as agent or attorney for or 
aids or assists anyone in connection with 
any proceeding, contract, claim, contro 
versy, charge, accusation, arrest or other 
matter in which the United States is a 
party or directly or indirectly interested 
and which involves the department in 
which he holds a retired status 
“Shall be fined not more than $10,000, or 

imprisoned not more than one year, or both 





Comptroller General of the United States 


sion from a position in the Government 
or other penalty, or who has been re. 
moved or suspended from such a posi- 
tion, to present his defense or to be re 
instated or restored to duty.J 


“§ 206. [Exemptions;] retired officers of 
the Armed Forces 

“(1) The provisions of this section and 
those of Sections 208 and 205 of this title 
shall not apply to any person because of 
his [status as a retired officer of the 
Armed Forces of the United States, while 
not on active duty, or his] membership in 
the National Guard of the District of Co- 
lumbia, or to any person specially excepted 
by Act of Congress 

“(2) Whoever, being a retired officer of 
the Armed Forces of the United States 
while not on active duty, 

(A) [at any time represents any per 
son in the sale of anything to the Gov 
ernment through the department ir 
whose service he holds a retired status 
or] knowingly acts as agent or attorney 
for or aids or assists anyone in conne 
tion with any proceeding, contract, claim 


controversy, charg accusation, arrest 
or other matter in which the United 
States is a party or directly or indirectly 
interested, [involving any subject matter 
concerning which he had any respons 
b lity] and which he paar d on or deait 
with or otherwise became aware of while 
tn an active-duty atatua, ) 


“(B}) within two years after his r 


tirement act as agent or attorney fo 
or aids or assists anyone in connecti 
with any proceeding, contract, cla 
controversy, charge. accusation, arres 
or other matter in which the United 
States is a party or directly or indirect]; 
interested, and which involves the dé 
partment in which he holds a retired 
status 


“Shall be fined not more than 310.000. or 


imprisoned not more than one year, or 
both 
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Defense Department 


official duties, aids or assists anyone in any 
matter involving an agency, officer, House 
of Congress, or court by which he is em- 
ployed or in which he serves, shall be fined 
not more than $10,000 or imprisoned not 
more than one year, or both. 

“Nothing herein prevents a public official 
from taking uncompensated action, not in- 
consistent with the performance of hia 
duties, to aid or assist any person who ia 
the subject of disciplinary proceedings or 
court martial which may result in his re 
moval or suspension from an office or posi- 
tion in the Government, or other penalty, 
or who has been removed, dismissed or 
suspended from auch an office or position, 
to present his defense or to assiat such per- 
son to be reinstated or restored to duty. 
Nothing in thia section shall prevent a pub- 
lic official from giving testimony under 
oath or from making statements required 
to be made under penalty of perjury or 
contempt. 


“§ 206. Exemptions; retired officers of the 
Armed Forces 

(“(1) Sections 203 and 205 of this title 
shall not apply to any person because of 
his status as a retired officer of the Armed 
Forces of the United States, while not on 
active duty, or his membership in the 
National Guard of the District of Colum 
bia, or to any person specially excepted 
by Act of Congress.] 

("(2) Whoever, being a retired officer 
of the Armed Forces of the United States, 
while not on active duty, 

C“(A) at any time re, resents any per 
son in the sale of anything to the Gov 
ernment through the department in 
whose service he holds a retired status 
or knowingly acts as agent or attorney 
for or aids or assists anyone in con 
nection with any proceeding, contract, 
claim, controversy, charge, accusation, 
arrest, or other matter in which the 
United States is a party or directly or 


indirectly interested, involving any sub 
ject matter concerning whicl he had 
any responsibility while in active-duty 


stutus, ory 


[ (KB) withi two years after his re 


tirement acts a agent r attorney for 
or alus or assist unyone in connection 
wit any proceeding, contract, claim 
controversy charge, a isution or ar 
rest, or other matter in which the United 
States is a party or directly or indirectly 
interested, and which in ves the de 


partment in which he holds a retired 


try 
l 


(‘Shall be fined not more than $10,000, 
or imprisoned not more than one yeur, or 
both. J 

(1) Sections 2 and 205 of this tith 
shall not apply to any person solely be 
eause of his status as a retired offiecr of 
fhe irmed Forces of the United States 
while not on active duty. or his member 
ship n the National Guard of the District 
of Columbia, or to anw person specially 
ercepted by an Act of Congress: 

(2) Whoever, being a retired commia 
sioned officer of an armed force of the 
United States other than a warrant office r, 
while not on active duty. 

(A) who has served more than 10 con- 
secutive years and within two years 
after date of retirement engages in sell 


the House of Rep 
ment or the agency 
employee is emplo 








ce Department 
of Representatives, the 


Civil Service Commission 


depart- he has participated in an Official capacity 
ficer or provided that the Government official re. 


e agency in which such 
is employed or assigned 


eponsible for an appointment to his posi- 
tion approves. 

Nothing herein prevents an officer or em- 
ployee from taking uncompensated action 
to aid or assist another person in the per- 
formance of work under @ contract with 
or for the benefit of the United States 
provided that the Government official with 
final responsibility for the contract ap- 
proves of such aid or assistance. 

This section restricts the activities of an 
expert or consultant, or @ member or em- 
ployee of a temporary commission or board 
established by the Federal Government to 
render advice or reports to the Federal 
Government, only if he participated in his 
official capacity in a transaction described 
above or if such transaction was under his 
Official responsibility within the two years 
preceding the services. Partners of such 
persons are restricted to the same eztent 
as the persons. 








General Services Administration 


stration Securities and Exchange Commission 


Interstate Commerce Commission 6 


“§ 206. Exemptions; retired officers of the 
Armed Forces 


“(1) Sections 203 and 205 of this title 
shall not apply to any person because of 
his status as a retired officer of the Armed 
Forces of the United States, while not on 
active duty, or his membership in the 
National Guard of the District of Columbia, 
or to any person specially excepted by Act 
of Congress. 

“(2) [Whoever, being a retired officer of 
the Armed Forces of the United States, 
while not on active duty, 

(‘(A) at any time represents any per 
son in the sale of anything to the Gov- 
ernment through the department in 
whose service he holds a retired status 
or knowingly acts as agent or attorney 
for or aids or assists anyone in connec- 
tion with any proceeding, contract, claim, 
controversy, charge, accusation, arrest 
or other matter in which the United 
States is a party or directly or indirectly 
interested, involving any subject matter 
concerning which he had any responsi- 
bility while in active-duty status, or 

(“(B) within two years after his re 
tirement acts as agent or attorney for or 
aids or assists anyone in connection with 
any proceeding, contract, claim, contro- 
versy, charge, accusation, arrest or other 
matter in which the United States is a 
a party or directly or indirectly inter- 
ested, and which involves the depart- 
ment in which he holds a retired status— 
{Shall be fined not more than $10,000, 

or imprisoned not more than one year, or 
both.J 

Whoever, being a retired officer of the 
Armed Forces of the United States, while 
not on active duty, at any time represents 
any person in the sale of anything to the 
Government through the department in 
whose service he holds a retired status or 
knowingly acts as agent or attorney for 
or aids or assists anyone in connection 
with any proceeding, contract, claim, con 
troversy, charge, accusation, arrest, or 
other matter in which the United States 
is a party or directly or indirectly inter- 
ested, involving a particular matter with 
respect to the merits of which he acted in 
an official capacity while in active-duty 
status, shall be fined not more than $10,000 
or imprisoned not more than one year, or 
both. 








H. R. 2156 


“§ 207. Disqualification of former officers 
and employees in matters con- 
nected with former duties or in 
volving former agency 


“Whoever, having been employed in any 
agency of the United States, including com- 
missioned officers assigned to duty in such 
agency, after the time when such employ- 
ment or service has ceased, knowingly acts 
as agent or attorney for, or aids or assists 
anyone in connection with any proceeding, 
contract, claim, controversy, charge, ac- 
cusation, arrest, or other matter in which 
the United States is a party or directly or 
indirectly interested involving any subject 
matter concerning which he had any re- 
sponsibility while so employed or assigned 
to duty, or 

“Whoever, having been so employed or 
assigned to duty, within two years after 
his last such employment or service has 
ceased, acts as agent or attorney for, or 
aids or assists anyone in connection with 
any proceeding, contract, claim, contro 
yeray, charge, accusation, arrest, or other 
matter in which the United States is a 
party or directly or indirectly interested, 
and which involves any agency in which 
he was so employed or assigned to duty, 

“Shall be fined not more than $10,000, or 
imprisoned not more thun one year, or 
both. 





Comptroller General of the United States 


“§ 207. Disqualification of former officers 
and employees in matters con- 
nected with former duties or in 
volving former agency 

(a) Whoever, having been employed in 

any agency of the United States, including 

commissioned officers assigned to duty in 
such agency, after the time when such em- 
ployment or service has ceased, know- 
ingly acts as agent or attorney for, or aids 
or assists anyone in connection with any 
proceeding, contract, claim, controversy, 
charge, accusation, arrest, or other matter 
in which the United States is a party or 
directly or indirectly interested [involving 
any subject matter concerning which he 
had any responsibility] and which he 
passed on or dealt with or otherwise be 
came aware of while so employed or as 
signed to duty, or 

“(b) Whoever, having been so employed 
or assigned to duty, within two years after 
his last such employment or service has 
ceased, acts as agent or attorney for, or 
aids or assists anyone in connection with 
any proceeding, contract, claim, contro 
versy, charge, accusation, arrest, or other 
matter in which the United States Is 
party or directly or indirectly interested, 
and which involves any agency in which he 
was so employed or assigned to duty 

“Shall be fined not more than $10,000, 
or imprisoned not more than one year, or 
both 
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Defense Department 


ing anything to Government through the 

Department of Defense or any agency 

thereof, shall be fined not more than 

$10,000 or imprisoned not more than one 

year or both 

(3) For the purpose of this section, sell 
(selling, sale) (a) signing a bid, 
proposal, or contract, (b) negotiating a 
contract, or contacting an officer or 


means 


(Cc) 


employee of the Department of Defense 
for the purpose of (i) obtaining or nego- 
tiating contracts, (ii) negotiating or dis- 


cussing chanyecs in 
cost allowances, or other 
tract, or (tit) settling disputes concerning 


performance of a contract.” 


specifications, price, 


terms of a con 


“8 207. (Disqualification of former officers 
and employees in matters con- 
nected with former duties or in- 
volving former agency] 

(Whoever, having been employed in any 
agency of the United States, including 
commissioned officers assigned to duty in 
such agency, after the time when such em 
ployment or service has ceased, knowingly 
agent or attorney for, or aids or 
assists anyone in connection with any pro- 
ceeding, contract, claim, controversy, 
charge, accusation, arrest, or other matter 
in which the United States is a party or 
directly or indirectly interested involving 
any subject matter concerning which he 
had any responsibility while so employed 
or assigned to duty, or 

C‘‘Whoever, having been so employed or 
duty, within two after 
such employment or service has 
acts as attorney for, or 
anyone in connection with 
proceeding, contract, claim, contro- 
versy, charge, accusation, arrest, or other 
matter in which the United 
party or directly or indirectly interested, 
and which involves any agency in which 
he was so emploved or assigned to duty 

CShall be fined not more than $10,000, 


acts as 


assigned to 
his last 
ceased, 
aids or 
any 


years 


agent or 


ASSISts 


states is a 


or imprisoned not more than one year, or 

both.J 

§ POT Disqualification of former public 
officials in matters connected 
mith former duties 


“Whoever, being a former public oficial, 


including retired commissioned officers, 
knowingly acta as agent or attorney for, 
or aida or aasiats anyone in connection 
with any matter in which the United 


Ntates i8 a involving 
rning which he 
out which 
knowledae at a 
oficial 

than $10,000 or 


party or interested 
any particular matter conce 
gave pr raonal considerat 
he acquired 
when he waa a pu bli« 
fined 
not 


on or at 
subatantial 
time 

. Shall he 
imprisoned 


hotl 


not more 


more than one year, or 


Nothing in 
former public 


this section shall prevent a 
oficial from giving teati 
mony or from making statements which if 
false are subject to the 
or contempt 


penalty of perjury 


Interior 


Department 


“§ 207. Disqualification of former officers 
and employees in matters con- 
nected with former duties [or in- 
volving former agency} 

“Whoever, having been employed in any 
department or agency of the United 

States,’ including commissioned officers as- 

signed to duty in such department or 

agency, after the time when such employ- 
ment or service has ceased, knowingly acts 
as agent or attorney for, or aids or assists 
anyone in connection with any proceeding, 
contract, claim, controversy, charge, accu- 
sation, arrest, or other particular matter 
in which the United States is a party or 
directly [or  indirectly’] interested 

Linvolving any subject matter concerning 

which he had any responsibility while so 

employed or assigned to duty, or] and to 
which he personally gave consideration or 
which he investigated or passed upon while 
so employed 

(Whoever, having been so employed or 
assigned to duty, within two years after 
last such employment or service has 
ceused, agent or attorney for, or 
aids or anyone in connection with 
any proceeding, contract, claim, contro- 
versy, charge, accusation, arrest, or other 

matter in which the United States is a 

party or directly or indirectly interested, 

and which involves any agency in which 
he was so employed or assigned to duty,] 

Shall be fined not more than $10,000, or 
isoned not more than one year, or 


his 
acts as 


assists 


impr 
both 


1 In the form presented here 
appropriately to apply to all of 
branches of the Government 

? See note under § 203 
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Commerce Department 


“§ 207. Disqualification of former officers 
and employees in matters 
nected with former duties or in 


volving former agency 


con 


“Except as may be authorized by agency 
regulations, whoever, having been em- 
ployed in any agency of the United States, 


including commissioned officers assigned 
to duty in such agency, after the time 
when such employment or service has 


ceased, knowingly acts as agent or attor- 
ney for, or aids or assists anyone in con- 
nection with any proceeding, contract, 
claim, controversy, charge, accusation, ar- 
rest, or other matter in which the United 
States is a party or directly or indirectly 
interested involving any subject matter 
concerning which he had any responsibil- 
ity while so employed or assigned to duty, 
or 

“Whoever, having been so employed or 
assigned to duty, within two years after 
his last such employment or service has 
ceased, acts as agent or attorney for, or 
aids or assists anyone in connection with 
any proceeding, contract, claim, contro- 
versy, charge, accusation, arrest, or other 
matter in which the United States is a 
party or directly or indirectly interested, 
and which involves any agency in which he 
was so employed or assigned to duty, 

“Shall be fined not more than $10,000, or 
imprisoned not more than year, or 
both 


one 





Civil Service Commission 


§ 207. Disqualification of former officers 
and employees in matters 
nected with former duties or in 


volving former ager 


Whoever, having been employed in any 
agency of the United States, including 
commissioned officers assigned t duty in 
such agency, after the time when such 
employment or service has ceased, know- 
ingly acts as agent or attorney for, or aids 
anyone in connection with any 
proceeding, contract, claim, controversy, 
charge, accusation, arrest, or mat 
ter in which the United States is a party 
or directly or indirectly interested involv- 
ing any [subject matter concerning which 
he had any responsibility] transaction in 
which he participated while so employed 
or assigned to duty, or 

Whoever, having been so employed or 
assigned to duty, within two years after 
his last such employment or service has 


ceased, agent or attorney for, or 


or assists 





other 


acts as 


nids or assists anyone in connection with 
any proceeding, contract, claim, contr 
versy, charge, accusation, arrest, or other 
matter in which the United States is a 
party or directly or indirectly interested, 
and which [involves any agency i 
whit hj was under hia oficia respons 
bility while he was so employed o 
signed to duty 

Shall be fined not more than $10,000, or 
imprisoned not more than one year, or 
both 

Nothing hercin restricta a former officer 
or employee from giving such aid and a 
sistance to others aa he could give chile 


still employe d 


Vothing herein restricts a partne fa 
former officer or employer from aiding or 
assisting in a transaction in which the 


former Officer or employee participated 


if two years have elapsed since separation 
and tf the agency principauiy it ed n 
the transaction ta notified of the former 
employee's participation and furnished 
with an affidavit that he haa not in any 


way assisted his partner in the transaction 
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General Services Administration 


O07. Disqualification of former officers 
and employees in matters con- 
nected with former duties or in- 
volving former agency 

“Whoever, having been employed in any 

ency of the United States, including com- 

ssioned officers assigned to duty in such 
ency, after the time when such employ- 

‘nt or service has ceased, knowingly acts 

agent or attorney for, or aids or assists 

yone in connection with any proceeding, 
ntract, claim, controversy, charge, ac- 
sation, arrest, or other matter in which 

e United States is a party or directly or 

lirectly interested involving [any sub- 

‘'t matter concerning which he had any 

sponsibility] any matter or transaction 

which he had personal knowledge or in 
iich he personally participated while so 
iployed or assigned to duty, or 

“[Whoever, having been so employed or 

signed to duty, within two years after 

> last such employment or service has 
ased, acts as agent or attorney for, or 
is or assists anyone in connection with 

y proceeding, contract, claim, contro- 

rsy, charge, accusation, arrest, or other 

itter in which the United States is a 

rty or directly or indirectly interested, 

d which involves any agency in which 

was so employed or assigned to duty,J 

hoever, having been so employed or as- 
med to duty in any agency of the United 
ates, within two years after his last such 
ployment or service in such agency has 
1sed, acts as agent or attorney for, or by 
raonal contact or direct or indirect com- 
inication with any official or employce of 
ch agency aids or assists, or attempts to 

il or assist, anyone in connection with 

v proceeding, contract, claim, contro- 

rey, charge, accusation, arrest, or other 

itter in which the United States is a 

rty or directly or indirectly interested, 

d which involves such agency in which 

was ao employed or assigned to duty 

thin the two years preceding, 


Securities and Exchange Commission 


“$207. Disqualification of former officers 
and employees in matters con- 
nected with former duties [or 


involving former agency] 


“Whoever, having been employed in any 
agency of the United States, including com- 
missioned officers assigned to duty in such 
agency, after the time when such employ- 
ment or service has ceased, knowingly acts 
as agent or attorney for, or aids or assists 
anyone in connection with any proceeding, 
contract, claim, controversy, charge, ac- 
cusation, arrest, or other matter in which 
the United States is a party or directly or 
indirectly interested [involving any sub- 
ject matter concerning which he had any 
responsibility while so employed or as- 
signed to duty, or 

“Whoever, having been so employed or 
assigned to duty within two years after his 
last such employment or service has ceased, 
acts as agent or attorney for, or aids or 
assists anyone in connection with any pro- 
ceeding, contract, claim, controversy, 
charge, accusation, arrest, or other matter 
in which the United States is a party or 
directly or indirectly interested, and which 
involves any agency in which he was so 
employed or assigned to duty,] involving a 
particular matter which he personnaly con- 
sidered or concerning which he gained per- 
sonal knowledge of the facts thereof while 
he was 80 employed, 

“Shall be fined not more than $10,000, or 
imprisoned not more than one year, or 
both. 


Interstate Commerce Commission 7 


“§ 207. Disqualification of former officer, 
and employees in matters con- 
nected with former duties or in- 
volving former agency 

“Whoever, having been employed in any 
department or agency of the United Statea, 
including commissioned officers assigned te 
duty in such deparment or agency, after 
the time when such employment or service 
has ceased, knowingly acts as agent or at- 
torney for, or aids or assists anyone in con- 
nection with any proceeding, contract, 
claim, controversy, charge, accusation, ar- 
rest, or other matter in which the United 
States is a party or directly or indirectly 
interested [involving any subject matter 
concerning which he had any responsibil- 
ity while so employed or assigned to duty, 
or], involving a paritcular matter with re- 
spect to the merits of which he acted in an 
Official capacity while so employed or as- 
signed to duty, shall be fined not more than 
$10,000, or imprisoned not more than one 
year, or both. 

[Whoever, having been so employed or 
assigned to duty, within two years after 
his last such employment or service has 
ceased, acts as agent or attorney for, or 
aids or assists anyone in connection with 
any proceeding, contract, claim, contro- 
versy, charge, accusation, arrest, or other 
matter in which the United States is a 
party or directly or indirectly interested, 
and which involves any agency in which he 
was so employed or assigned to duty. 

[Shall be fined not more than $10,000 or 
imprisoned not more than one year, or 
both.J 








H. R. 2156 


#§ 208. Interested persons acting as Gov- 
ernment agents 


“Whoever, being an officer, agent, em- 
ee on leave of absence, or member of, 
or directly or indirectly interested in the 
pecuniary profits or contracts of any cor- 
poration, joint stock company, or associa- 
tion, or of any firm or partnership, or 
other business entity, is employed or acts 
as an officer or agent of the United States, 
or any agency for recommending or taking 
action with respect to any individual ap 
plication to the Government for relief or 
assistance, on appeal or otherwise, made 
by such business entity, or for negotiating 
or executing any Government contract or 
in any other matter transacting business 
with such business entity shall be fined not 
more than $2,000, or imprisoned not more 
than two years, or both 


“4200. Salary of Members of 
Government officials 
ployees payable only by 
States 

“Whoever receives any salary, or any 
contribution to or supplementation of sal 
ary, for or in connection with his services 
as a Member of or Delegate to Congress 
or a Resident Commissioner, or an officer, 
agent, or employee of the United States in 
the executive, legislative, or judicial branch 
of the Government, or of any agency from 
any source other than the Government of 
the United States, except as may be con- 
tributed out of the treasury of any State, 
county, or municipality; or 

“Whoever, whether a person, association, 
of corporation, pays, or makes any contri 
bution to, or in any way supplements the 
salary of, any such a Member, Delegate, 

Commissioner, officer, agent, or employee 

“Shall be fined not more than $1,000 or 
imprisoned not more than six months, or 
both.” 
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Defense Department 


“§ 208. Interested persons acting as Gov- 
ernment agents 


“Whoever, being an officer, agent, em- 
ployee, whether or not on leave of ab- 
sence, or member of, or [directly or in- 
directly] substantially interested in the 
pecuniary profits or contracts of any [cor- 
poration, joint stock company, or associa- 
tion, or of any firm or partnership, or 
other] business entity, is [employed or 
acts as an officer or agent of the United 
States, or any agency for recommending 
or taking] a public official and recommends 
or takes action with respect to any indi- 
vidual application to the Government for 
relief or assistance, on appeal or otherwise, 
made by such business entity, or for nego 
tiating or executing any Government con- 
tract or in any other manner transacting 


business with such business entity shall 
be fined not more than $2,000, or im- 
prisoned not more than two years, or 
both. 


(§ 209. Salary of Members of Congress, 
Government officials and em- 
ployees payable only by United 
States] 


“§ 200. Salary of public officials payable 


only by United States 

“Whoever receives any salary, or any 
contribution to or supplementation of sal 
ary, for or in connection with his services 
as a [Member of or Delegate to Congress or 
a Resident Commissioner, or an officer, 
agent or employee of the United States in 
the executive, legislative, or judicial 
branch of the Government, or of any 
agency] public oficial, from any source 
other than the Government of the United 
States, except as may be contributed out of 
the treasury of any State, county, or mu- 
nicipality ; or 

“Whoever, [whether a person, associa- 
tion, or corporation,] pays, or makes any 
contribution to, or in any way supplements 
the salary of, any such [a Member, Dele- 
gate, Commissioner, officer, agent, or em- 
ployee] public official for or in connection 
with his services as a public official 

“Shall be fined not more than $1,000 or 
imprisoned not more than six months, or 
both 

“The head of an agency may by written 
order exempt such employees of his agency 
as he deems appropriate from the provt 
sions of this section.” 


Interior Department 


“§ 208. Interested persons acting as Gov- 
ernment agents 

“Whoever, being an officer, agent, em- 
ployee on leave of absence, or member of, 
or directly or indirectly interested in the 
pecuniary profits or contracts of any cor- 
poration, joint stock company, or associa- 
tion, or of any firm or partnership, or 
other business entity, is employed or acts 
as an officer or agent of the United States, 
or any agency of the United States for 
recommending or taking action with re- 
spect to any individual application to the 
Government for relief or assistance, or for 
a benefit or privilege on appeal or other- 
wise, made by such business entity, or for 
negotiating or executing any Government 
contract [or in any other manner trans- 
acting business with such business entity] 
shall be fined not more than $2,000, or 
imprisoned not more than two years, or 
both. 
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Commerce Department 


“$208. Interested persons acting as Gov- 
ernment agents 

“Whoever, being an officer, agent, em- 
ployee on leave of absence, or member 
of, or directly or indirectly interested in 
the pecuniary profits or contracts of any 
corporation, joint stock company, or asso- 
ciation, or of any firm or partnership, or 
other business entity, is employed or acts 
as an officer or agent of the United States, 
or any agency for recommending or taking 
action with respect to any individual 
application to the Government for relief 
or assistance, on appeal or otherwise, made 
by such business entity, or for negotiating 
or executing any Government contract or 
in any other manner transacting business 
with such business entity shall be fined 
not more than $2,000, or imprisoned not 
more than two years, or both: Provided, 
however, That the provisions of this sec- 
tion shall not apply in the case of an officer 
or agent who has, pursuant to regulations 
promulgated by the head of the depart- 
ment or agency for which he is author 
ized to act, prior to recommending or tak 
ing action, made full disclosure in writing 
of the nature and extent of his interest and 
has thereupon been authorized in writing 
to act by the head of the 
ment. 


agency or depart 


“$200. Salary of Members of Congress, 
Government officials and em- 
ployees payable only by United 
States 
“Whoever receives any salary, or any 

contribution to or supplementation of sal- 

ary, for or in connection with his services 
as a Member of or Delegate to Congress 
or a Resident Commissioner, or an officer, 
agent, or employee of the United States in 
the executive, legislative, or judicial 
branch of the Government, or of any 
agency from any source other than the 

Government of the United States, except 

as may be contributed out of the treasury 

of any State, county, or municipality: or 

“Whoever, whether a person, association, 
or corporation, pays, or makes any con 
tribution to, or in any way supplements 
the salary of, any such a Member, Dele- 
gate, Commissioner, officer, agent, or 
employee— 

“Shall be fined not more than $1,000 or 
imprisoned not more than six months, or 
both.” 

“The head of a department or agency 
may by regulation requiring full disclosure 
of all 
ployer g aerving 


sources of authorize em 


f 


incon 
or temporary); or intermit- 
tent periods to receire salary or payments 
authorized 


for sources not otherwise 


herein.” 


Civil Service Commission 


§ 208. Interested persons acting as Govern- 
ment agents 

CWhoever, being an officer, agent, em- 
ployee on leave of absence, or member of, 
or directly or indirectly interested in the 
pecuniary profits or contracts of any cor- 
poration, joint stock company, or associa- 
tion, or of any firm or partnership, or other 
business entity, is employed or acts as an 
officer or agent of the United States, or 
any agency for recommending or taking 
action with respect to any individual appli 
cation to the Government for relief or 
assistance, on appeal or otherwise, made 
by such business entity, or for negotiat 
ing or executing any Government contract 
or in any other manner transacting busi 
ness with such business entity shall be 
fined not more than £2,000, or imprisoned 
not more than two years, or both.] 

Whoever being an officer or employee of 
the United Statcs participates in any trana 
quences of which he haa 
infereat of which 


action in the conse 


a subhatantial economic 
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§ 209. Salary of Members of Congress 


fficials and em 
payable only by United 


Government 
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Pp 
States 


Whoever receives any salary, or any i 











tribution to or supplen entation of sa iry, 
for or in connection with his services as a 
Member of or Delegate to Congress i 
Resident Commissioner, or an _ officer 
agent or employee of the United States 
in the executive, legislative, or judicia 
branch of the Government, or of any 
agency rom any source other thar the 
Government of the United States, except 


as may be contributed out of the treasury 
of any State, county, or municipality 

Whoever, whether a person, association 
or corporation, pays, or makes any contri 
bution to, or in any way supplements the 
salary of, any such a Member, Delegate, 
Commissioner, officer, agent, or employee 

Shall be fined not more than $1,000 or 
imprisoned not more than six months, or 
both 

Nothing herein preventa a Government 
employee's continuation in a bona fide pen 
sion, retirement, group life, health, or a« 
cident insurance, or other employce we 
fare or benefit plan maintained by a 
former « mploye r but to which auch former 
employer makes no contributions on behalf 
of auch employee in reapect of the period 
of his Government employment. 

Nothing herein preventa a Government 
employee's continuation in a bona fide 
plan, maintained by a former employer and 
to which such former employer makes con- 
tributions on behalf of such employee, in 
the case of a pension or reitrement plan 
qualified under the provisions of the In- 
ternal Revenue Code, or a group life, 
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Securities and Exchange Commission 


Interstate Commerce Commission 8 


“§ 200. Salary of Members of Congress, 
Government officials and em- 
ployees payable only by United 
States 

“Whoever receives any Salary, or any 
contribution to or supplementation of sal- 
ary, for or in connection with his services 
as a Member of or Delegate to Congress 
or a Resident Commissioner, or an officer, 
agent, or employee of the United States in 
the executive, legislative, or judicial 
branch of the Government, or of any agency 
from any source other than the Govern- 
ment of the United States, except as may 
be contributed out of the treasury of any 
State, county, or municipality; or 

“Whoever, whether a person, associa- 
tion, or corporation, pays, or makes any 
contribution to, or in any way supplements 
the salary of, any such a Member, Dele- 
gate, Commissioner, officer, agent, or em- 
ployee— 

“Shall be fined not more than $1,000 or 
imprisoned not more than six months, or 
both.” 

“For the purposes of this section, a con- 
tribution otherwise lawful, which is made 
solely for the purpose of helping to defray 
the costs of the primary or general election 
campaign of a Member of Congress or a 
Resident Commissioner, shall not be con- 
sidered to be a contribution to, or supple- 
mentation of, the salary of such Member or 
Resident Commissioner.” 








H. R. 2156 


+1 


(b) Sections 214 and 215 of chapter 
of title 18 of the United States Code are 
respectively redesignated sections 210 and 
211; 

(c) Sections 216 and 223 of chapter 11 
of title 18 of the United States Code are 
repealed ; 

(d) Sections 217, 218, 219, 220, 221, and 
222 of chapter 11 of title 18 of the United 
States Code are respectively redesignated 
sections 212, 213, 214, 215, 216, and 217; 

(e) Chapter 11 of title 18 of the United 
States Code is further amended by adding 
at the end thereof the following new 
secticn: 


§218. Voiding transactions in violation 
of chapter; recovery by the 
United States 

“The President or, under regulations 
prescribed by him, the head of the agency 
involved, may declare void and rescind any 
contract, loan, grant, subsidy, license, 
right, permit, franchise, use, authority, 
privilege, benefit, certificate, ruling, de- 
cision, opinion, or rate schedule awarded, 
Stanted, paid, furnished, or published, or 
the performance of any service or transfer 
or delivery or any thing to, by, or for any 
agency of the United States or officer or 
employee of the United States or person 
acting on behalf thereof, in violation of 
this chapter, and the United States shall 
be entitled to recover in addition to any 
penalty prescribed in this title, the amount 
expended or the thing transferred or de- 
livered on its behalf, or the reasonable 

value thereof.” 


Comptroller General of the United States 


(218. Voiding transactions in violation of 
chapter; recovery by the United 
States 

(‘The President or, under regulations 
prescribed by him, the head of the agency 
involved, may declare void and rescind 
any contract, loan, grant, subsidy, license, 
right, permit, franchise, use, authority, 
privilege, benefit, certificate, ruling, deci 
sion, opinion, or rate schedule awarded, 
granted, paid, furnished, or published, or 
the performance of any service or transfer 
or delivery of any thing to, by, or for any 
agency of the United States or officer or 
employee of the United States or person 
acting on behalf thereof, in violation of 
this chapter, and the United States shall 
be entitled to recover in addition to any 
penalty prescribed in this title, the amount 
expended or the thing transferred or de- 
lived on its behalf, or the reasonable value 

thereof.”"} 


218. Transactions in violation of 
chapter void; recovery by the 
United States 
“Any contract, loan, grant, subsidy, li- 

cense, right, permit, franchise, use, author 

ity, privilege, benefit, certificate, ruling, de- 
cision, opinion, or rate schedule awarded, 
granted, paid, furnished, or published, or 
the performance of any service or transfer 
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Defense Department 


Voiding transactions in violation 
of chapter recovery by the 
United States 

e President or, under regulations pre 
d by him, the head of the agency in 
|. may declare void and rescind any 
ct, loan, grant, subsidy, license, right 
|, franchise, use, authority, privilege, 
|, certificate, ruling, decision, opinion, 
e schedule awarded, granted, paid, 
hed, or published, or the perform 
f any service or transfer or delivery 
y thing to, by, or for any agency 
United States or officer or employee 
United States or person acting on 
thereof, in violation of this chapter, 
1e United States shall be entitled to 
r in addition to any penalty pre 
d {in this title] by law or in a con 
the amount expended or the thing 
erred or delivered on its behalf, or 
asonable value thereof.” 


Interior Department Commerce D 








Commerce Department 


Civil Service Commission 


health, or accident insurance plan for 
which contributions by such employer are 
not made for a period longer than eight 
consecutive years of Government employ 
ment (or an aggregate of eight years out 
of the first fifteen). 

Nothing herein requtres the termination 
of the rights of a Government employee ac 
quired under a bona fide profit-sharing or 
stock bonus plan maintained by a former 
employer and qualified under the provi 
sions of the Internal Revenue Code if no 
contributions are made by such former em 
ployer on behalf of the Government en 
ployee based on profits attributable to any 
portion of the period of his Government 


emptoyument 

Nothing herein prevents a (0 nment 
employee's recetpt of any &sdaiary , any 
contribution or aupplementation of salary 
fy an educational institutior on 
pensation for teaching or training actit 


ties which the employee's official superii 


ipproves as not detrimental to o ikely to 


interfere with the employer s performar 
of hia official duties; and nothing herein 


lul 
prevents the payment of the sas salar 
ontribution or saupplementatior f salary 
hie fi ' r 


y the educational institution 
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Securities and Exchange Commission 


“§ 218. Voiding transactions in violation 
of chapter; recovery by the 
United States 
“In addition to any other remedies pro- 

vided by law the President or, under regu- 
lations prescribed by him, the head of the 
agency involved, may declare void and re- 
scind any contract, loan, grant, subsidy, 
license, right, permit, franchise, use, au- 
thority, privilege, benefit, certificate, rul- 
ing, decision, opinion, or rate schedule 
awarded, granted, paid, furnished, or pub- 
lished, or the performance of any service 
or transfer or delivery of any thing to, by, 
or for any agency of the United States or 
officer or employee of the United States or 
person acting on behalf thereof, in viola- 
tion of this chapter, and the United States 
shall be entitled to recover in addition to 
any penalty prescribed in this title, the 
amount expended or the thing transferred 
or delivered on its behalf, or the reasonable 
value thereof.” 


Interstate Commerce Commission 9 


“§ 218. Voiding transactions in violation 
of chapter; recovery by the 
United States 
{The President or, under regulations 

prescribed by him, the head of the agency 
involved,] “The head of any department 
or agency involved may declare void and 
rescind any contract, loan, grant, subsidy, 
license, right, permit, franchise, use, au- 
thority, privilege benefit, certificate, ruling, 
decision, opinion, or rate schedule awarded, 
granted, paid, furnished, or published, or 
the performance of any service or transfer 
or delivery of any thing to, by, or for any 
agency of the United States or officer or 
employee of the United States or person 
acting on behalf thereof, in violation of 
this chapter, and the United States shall 
be entitled to recover in addition to any 
penalty prescribed in this title, the amount 
expended or the thing transferred or de- 
livered on its behalf, or the reasonable 
value thereof.” 








H. R. 2156 


Sec. 2. Sections 281, 282, 283 
chapter 15 of title 18, section 434 of chap 
ter 23 of title 18, and section 1914 of chap 


ter 98 of title 18 of the United States Code 


are repealed 


Seo. 3. Section 113 of the Renegotiatior 
Act of 1951 (50 U.S.C. App. 1223 (Supp 
1952)) and section 190 of the 


Statutes (5 U.S.C. 99 (1952 are repealed 


and 284 of 


Revised 


Comptroller General of the United States 


or delivery of any thing to, by, or for any 
agency of the United States or oficer or 
employee Of the United States or person 
acting on behalf thereof, in violation of 
this chapter is hereby declared to be void, 
and the United States shall be entitled to 
recover in addition to any penalty pre 
soribed in this title, the amount expended 
or the thing transferred or delivered on its 
behalf, or the reasonable value thereof’ 





Defense Department Interior Department 


. 2. Sections 281, 282, 283, and 284 of 
chapter 15 of title 18, section 434 of chap 
ter 23 of title 18, and section 1914 of chap 
ter 93 of title 18 of the United States Code 


e repealed Sections 281, 283, 284, 434 
and 1914 will, respectively, be supplante 1 
by sections 2038 m5 207. 208. and 209 of 


title 18 of the United States Code as set 
forth in section 1 of thia act With the er 
epttior f section 113 of the Renegotia 
tion Act f 1951 (50 USC. App. 1223) 


statut 


utory exemptions from the provi 
sions of sections 281, 283 S4, 434, or 1914 
f Title 18 of the United States Code which 
ire in force on the effective date of thia act 
shail on and after that date be deemed to 
, . 


e exemptions from sectiona 2038, 205, 207 
r 209, reapectively, of Title 18 of the 
ted Statea Code unt such exemptions 


imended r repealed 
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(f) Section 19(a) of the Government 
Employees Training Act of July 7, 1958, 
is amended by substituting “section 209 of 
title 18” for “section 1914 of title 18.’ 

(9g) The President may tssue regulations 
supplementing, implementing, or inter 
preting the provisions of this Act; which 
regulations shall be applicable to the ere: 
utive branch but including the General 
Accounting Office, the Library of Congress 
and the Government Printing Office 
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FEDERAL CONFLICT OF INTEREST LEGISLATION 585 


the four bills which would amend the conflict-of-interest statutes, 
namely, H.R. 2156, 2157, 7556, and 10575. 

Iam going to, in my statement, address most of my remarks to 2156, 
because I believe that that is the one specifically referred to in the 
letter from the chairman. For purposes of comparison, I have some 
comments about the other three bills as well. 

The bills are addressed to certain deficiencies in the main body of 
Federal law dealing with the problem of divided loyalties on the part 
of Government officers and employees; that is, 18 U.S.C. 281, 283, 284, 
434. and 1914, and 5 U.S.C. 99. The Department of Justice recog- 
nizes that many of these statutes are vague and uncertain in their ap- 
plication. Moreover, we understand that they create problems of 
recruitment which are of real consequence to the effective operations 
of Government. 

Over a period of several years the Department has undertaken 
studies of the defects in these statutes. Because of a defect in the post- 
employment criminal statute revealed by the decision in Unite d States 
vy. Bergson (119 F. Supp. 459 (D.D.C. 1954) ), the Department in 1954 
recommended specific legislation to the Congress to amend the prin- 
cipal conflict of interest statute dealing with former employees (18 
U.S.C. 284) and to repeal another (5 U.S.C. 99). The legislation 
recommended by the Department would have amended 18 U.S.C. 284 
so as to prohibit any former Government employee from acting at any 
time as private representative in matters on which he had taken action 
for the Government while in Federal service and regardless of 
whether a claim for money or property is involved. The proposed 
bill thus would have replaced the 2-year limitation in the present 
statute by a perpetual bar and broadened the class of proceedings to 
which the disqualification attaches from “claims against the United 
States” to all proceedings or other matters in which the Government 
is interested. ‘The Congress, as you know, did not act upon the De- 
partment’s recommendation. 

Our own studies have acquainted us with the difficulties which face 
the draftsman in this field. As the report of the Special (‘ommittee 
on Conflicts of Interest of the Bar Association of the City of New 
York emphasizes, the basic problem arises from the necessity for a 
careful balancing of the need of the Government to protect its integ- 
rity and at the same time to obtain the personnel it requires without 
imposing restrictions which will discourage individuals from entering 
Government service. 

The task is not an easy one. The problems involved are compli- 
cated. However, the solutions involve not merely a knowledge of the 
problems which exist, but also difficult judgments as to the weight 
which should be afforded competing policy considerations. If leg- 
islation should be enacted which insulated all types of Government 
employees from all social and professional contacts and which pro- 
hibited them from making any personal investments or in any way 
capitalizing on skills acquired in Government service, no doubt all 
conflict-of-interest problems would be eliminated. Of course, if such 
legislation should be enacted it would be most unlikely that Govern- 
ment service would attract individuals possessing the required ability, 
Imagination, and skills. The need is to strike a reasonable norm and 
wide room for judgment exists with respect to what is reasonable. 
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Legislation can encourage the creation of an appropriate national at- 
mosphere and can deal with specific and limited abuses and problems, 
but cannot solve all problems. Rather, the ultimate solution lies ig 
establishing a tradition among those who are employed by the Goy. 
ernment of probity, fidelity, ability, and pride in status. The bills 
which you have before you should be examined in this light. 

The four bills before you embody substantially different approac hes 
to the basic problems involved. H.R. 2156 introduced by Chairman 
Celler following an extensive study of Federal conflict-of-interest leg- 
islation by this subcommittee, attempts to clarify, tighten, and e xtend 
existing laws, continuing the emphasis of those laws upon criminal 
pens alties and ret: ining a single standard of conduct for all Govern. 
ment employees, subject to various exemptive enactments. On the 
other hand, the New York ( ‘ity Bar Association bill (H.R. 10575), m- 
troduced by Congressman Lindsay, while retaining the essential prin- 
ciples embodies in the existing laws, would recast these prince iples in 
completely new form and language, would create one standard of con- 
duct for temporary or part-time e mployees : and another for regular per- 
sonnel, and would place primary emphasis upon civil enforcement and 
remedies, rather than criminal penalties. We note that, since HR, 
2156 was originally introduced, it has been revised by your committee 
to reflect certain features of the bar association bill. 

H.R. 2157, which establishes a code of conduct for the executive 
branch, sets forth several categories of improper conduct and makes 
violations subject to administrative and civil penalties. This bill, also 
introduced by Congressman Celler, supplements the criminal provi 
sions of H.R. 2156. Congressman Bennett's bill (H.R. 7556) adds to 
the postemployment restrictions of 18 U.S.C, 284 a 2-year prohibition 
against acceptance of employment by a former employee with any 
person or company with which he dealt on behalf of the Government 
within 2 years of the termination of his Government employment. 

Each of these bills, which create substantial and far-reaching 
changes in existing laws, is of such a highly technical nature that it re 
quires detailed analysis and comment. Accordingly, we have prepared 
a separate detailed analysis of each bill. It is this detailed analysisof 
each bill that I would like simply to submit for the record, Mr. Chair 
man, without reading it here. 

(Mr. Kramer's prepared statement and analyses appear 
775.) 

Subject to certain changes of a relatively minor nature neither FLR 
9156 (insofar as it involves conflict-of-interest laws) or H.R. 105% 
would be an improvement over existing law. Although the post 
employment proy isions of neither bill coincide with the recommends 
tions of the Attorne y General in 1954, the Departn lent considers that 
the comparable provisions approach the Department’s position and 
are acceptable to tt. 

Whether it is desirable to undertake the comprehensive revision 0 
the present bribe “ry statutes contemp lated by H.R. 2156 is debatable 
The existing statutes have been broadly interpreted by the courts . To 
replace their judicially construed language with the approach of FLR 
2156 might well sac rifie e some of the advants ages of these favorable 
judicial interpretations. ! 

Subject to certain proposals relating to detail and clarificatiw 
which are referred to in our separate analysis of H.R. 2156 which We 


: 
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have submitted for the record, the Department favors those portions 
of the bill which extend and clarify the conflict-of-interest laws. For 
example, section 203 of the bill, which is generally comparable to 
the existing section 281 of title 18, deals with prohib itions upon the 
receipt by Government employees of compensation for services in rela- 
tion to matters before Government agencies in which the United 
States is interested. It would atte mpt to close existing gaps by pro- 
hibiting possible methods of evasion, as, for example, payment for 
fictitious past services and payment in advance of or after Govern- 
ment employment for services actually performed during the period 
of Government employment. It would also make judicial and con- 
gressional employees subject to the same prohibitions as executive 
branch employees and would make the person paying the ¢ ‘ompensation 
subject to the same pen: alties as the employee receiving it. The De- 
partment of Justice concurs in all of these proposed changes. 

Section 205 would also make important changes in existing law 
relating to claims against the Government. Insofar as the ¢ riminal 
law is concerned, this subject is now dealt with by 18 U.S.C. 283 which 
prohibits a Government employee from acting as an attorney or agent 
to prosecute claims against the Government. This prohibition applies 
whet her or r the employee i Is compe “nsated for the activity. How- 
ever, 18 U.S.C. 283 does not cover representational activities related 
to matters a h are not tec — ally claims, such as applications for 
licenses and permits; 18 U. 281 does prohibit Government em- 
ployees from representing a ate individuals before agencies with 
respect to both such matters—that is, nonclaims matters such as licenses 
and permits—and also matters which are technically claims. How- 
ever, it does so only if the representational activity is compensated. 
Section 205 would extend the existing prohibition both to matters 
which are tec ‘hnie ally elai a and matters which are not, and would 
make them ap yplicable whether or not the employee is compensated. 

The Cramman. May I ask at that point what is the Department’s 
position on section 205 ¢ 

Mr. Kramer. We favor that, Mr. Chairman. 

Section 206 relates to the acti ity “of retired commissioned officers in 
connection with sales to the Department of Defense or the Armed 
Forces for a period of 2 years after retirement. This subject is now 
dealt with by the second paragraph of section 281 of title 18. The 
new section would subst: antially enlarge the area of prohibited activity 
since it would cover “any service rendered * * * with respect to any 
transaction relating to selling or aid or assistance in the selling of 
anything.” However, it would narrow the class of officers to whom 
the prohibition would apply. In addition the section would also 
make the employer criminally liable. 

Mr. Marerz. Mr. Chairman, as the staff of the subcommittee sought 
to make clear, section 206 of the committee print of H.R. 2156, identi- 
eal with H.R. 11657, the bill introduced by Mr. Hébert, was included 
in the committee print solely for discussion purposes. 

Mr. Kramer. Yes. 

Mr. Maerz. I do not know whether that was conveyed to you or 
not. 
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Mr. Kramer. No, we did not have that information. But I think 
you have the position of the Department on it in general in the letter 
which I think was read at the hearing last week. 

The Carman. May I ask just one question on that point! The 
Hébert provision provides for sanctions against the contractor as wel] 
as against the officer. The bill that passed the House, as recommended 
by the Armed Services Committee, which bill is now before the Sep. 
ate, does not provide any sanctions against the contractor who may 
have induced the wrong, except that if the contractor fails to file 
certain information, moneys due him on the contract may be with. 
held. 

Now does the Department take the position that there should ke 
some sanctions invoked against the contractor who 

Mr. Kramer. Mr. Chairman, I think we would feel there should be 
some sanc ‘tions invoked. The exact nature of them, perhaps, would 
be subject to further study. But we would think that ordinarily, 
the man who pays as well as the man who receives should be subject 
to some sanctions. 

The Cuarrman. Then I take it that the provision in the bill that 
was recomme anded by the Armed Ser vices Committee and passed the 
House, which provides for possible suspension of the payment of 
moneys due, is, in the estimation of the Department of Justice, inade. 
quate as a sanction / 

Mr. Kramer. Of course, this is a matter of policy for Congress to 
determine ultimately, but it would seem to us that it does not have 
very much sanction value. 

Mr. McCuLbocnu. Then ] take it, from what you have said, that 
you think the sanctions should be effective ? 

Mr. Kramer. Certainly. There would seem to be no pol nt in hav- 
ing sanctions if they are not realistic ones that actually will be effec 
tive to discourage the practice in question. Of course, there are many 
different types of aie tions, and there m: L\ be much conduct that 3 
not properly the subject of a criminal sanction, and that may be bette 
subject to some sort of a civil sane tion, or to administrative control 

Mr. McCuuiocu. Do you have any additional civil sanctions i 
mind that we might have for the record ? 

Mr. Kramer. Well, for what type of conduct, Mr. McCulloch? 

Mr. McCuutiocn. Well, such conduct as you had in mind when you 
were preparing this statement which you mig! it have felt we should 
seek to regulate, prohi bit, or proseribe. 

Mr. Kramer. There are a whole host of civil sanctions that you 
can apply. Ifthe person is an employee, of course, you ean either dis 
charge him or ae can suspend him without pay for a given period 
of time. 

Mr. McCutsocnu. I am referring particularly, though, to the 
employer. 

Mr. Kramer. You are dealing particularly, I take it, with sectior 
206 and the sanction there, I suppose, might range all the way from 
some form of a civil pen: altv to some form of the perm: inent t dedue- 
tion from the payments under the contract, even to outright cal 
cellation of the contract by the Government, and obviously, the dra 
tic nature—how drastic you want the sanction to be—would, in part, 
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be a question of policy and, in part, no doubt, determined by the exact 
nature of his conduct. 

Mr. McCutxiocu. Pursuing this thought one step further, is it the 
opinion of the Department that the action, on the part of the em- 
ployer, may be just as wrong in seeking that employment as it 1s on 
the part of the employee who agrees to do those things which we 
see rk to proser ibe ¢ 

Mr. Kramer. That certainly may be true under certain cireum- 
stances, Mr. McCulloch. 

Mr. McCun.ocn. Under many circumstances, that would be the 
ease, would it not / 

Mr. Kramer. Yes. It would undoubtedly depend upon such things 
as the actual knowledge of the employer ‘of the situation involved, 
and whether or not he knowingly was involved in this, and the extent 
to which he could show innocence or actual good faith and such fac- 
tors as that. But undoubtedly, what you say is correct, under many 
circumstances, the employer would be as guilty as the person em- 
loved. 

Mr. McCutiocn. Thank you. 

The CuarrmMan. Now do you think that a defense contractor who 
deliberately hires a retired military or naval officer immediately 
upon that officer’ s release from active duty for the purpose of using 
the retired officer’s influence on the Defense Department to obtain a 
defense contract for that contractor, should be punished criminally ? 
I want vou to get these conditions. 

First. vou have a defense contractor. Second, he hires a military or 
naval oflicer immediately upon his being placed on the retired list. 
He hires him deliberate ‘ly for the purpose of using the officer’s influence 
to obtain favorable consider: ation for the contractor sec uring a defense 
contract. Should the defense contractor, under those circumstances, 
be punished criminally ¢ 

Mr. Kramer. I would have some doubt, Mr. Chairman, partly, I 
think, for this reason. I am not sure that the criminal punishment 
would he the most effective method in the sense that. as you know, in 
order to get the criminal conviction, it takes the indictment and the 
trial before the petit jury. 

On the other hand, if you have some sort of an administrative 
action, such as contract cancellation, that may be more effective and 
more swift. 

You also, I think, h: ave to take into account the ae which, 

a representative of the Departme nt of Justice, perhaps, I do not 
si the knowledge to speak of, but there would be the factor of the 
extent to which, particularly if this were in a time of national emer- 
gency, you would want to Impose an actual criminal penalty on a war 
contractor if it would seriously interfere with the war e ffort. Now, 
Tam just not qualified to say as to how that would work out in given 
cases, but I doubt it. 

The CHamman. Let us assume there is no e mergency. What would 
the situation be then ? 

Mr. Kramer. It would seem to me that cert: ainly, if there is no 
emergency and no indication that the criminal penalty would, so to 
speak, harm the Government, no indication that the Government 
would, in effect, be cutting off its nose to spite its face, that that would 
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be a situation far more likely to warrant a criminal action than the 
other type of situation. 

Mr. Peer. Mr. Chairman, may I ask a question ? 

The CHarrMan. Yes. 

Mr. Perr. Mr. Kramer, if, in the setting that the chairman out- 
lined, you had a specific case—say Admiral Rickover was hired by 
General Dynamics to work in its e ‘lectric boat division. He certainly 
is qui alified to work on nuclear submarines, and such devices are the 
meng Ap function of the shattehe boat division. sons ‘ver, SUPPose, 
yack in its mind, when they employed him, General Dynamics felt 
that Admiral Rickover might also attract Government contracts. Do 
you feel that when you place his qualifications alongside this desire of 
attracting contracts, that it would be possible to prove the motivation 
of acompany in hiring somebody like Admiral Rickover ? 

Mr. Kramer. It certainly would be very difficult, but as I under. 
stand the chairman’s question, he put it to me to assume that vou had 
proved the point in issue, namely, that the Chalrman, I understood In 
his question, has said that the employee : hired lor the specific pur 
pose of influencing the Defense Department In awarding contracts 

Now, if you assume that, that it can be proved, that is one thing, ] 
quite agree with you that in many cases, it might be very difficult to 
say whether or not this man is hired because he is a man of interna 
tional re putation as a scientist, as a naval officer, and as an expert and 
we want his e xpe rt services, Undoubtedly, In many Cases, that would 
be one motivation, if not the primary one. 

Mr. Pi EET. So the ability to withhold funds in the contract of ft 
nature under discussion might be an even more effective sanction? 

Mr. Kramer. It would seem so tome. Again, as I say, the Defense 
Department no doubt has more knowledge of this than I would. It 
would seem to me, in many cases, that the an ty to withhold funds, 


particularly hint ein just tempora ly bu ad permanent with- 
holding, or, in more drast c cases, perinanen t cancellation of contracts, 
if it could be done withous. injury to the war effort, would be a very 
effect " sanction. 

The Cuairman. Now, I shall give vou a setting, and then ask you 

Caen The background of the question Is as follow 

| believe it was the N iV \ Department that had ppl ible fo} 
statute very much like the conflict-of-interest bill we are endeavoring 
to develop which provided that i was unlawful for a retired naval 
officer to sel] defense materiel to the Armed Forces Sst h eo duet, | 
believe, was subject to court-martial. It developed that in the over 
60 years there was such a provision ay pl cable to retired naval officers, 
nota single court martial case Wi re orded, i faras we know, We 
have asked the chairman of ie Armed Ser ces Committee and the 
counsel for the Armed services Committee to che to see whetnel 
those facts were correct. But Ido not think there has been any court 
martial under these circumstance 

In the case of the Army, there were sim lan lattutes idlopted in 
1925, vet ther had hee no eourt-martial for fren tion of those 


Statutes. 

Keeping that in mind, the bill that we passed in the House, wht 
was recommended by the Armed Services Committee, provides that 
where a retired oflicer permits hy mself to he 1p? «| by a defet e cor 


eae . 
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tractor within 2 years after his release, to have the contract go to the 
private emp sloyer of the retired officer, the penalty is court-martial and 
4 suspension of his pay as a retired officer for a period of 2 years. Do 
you think that is sufficient sanction against the retired officer ? 

Mr. Kramer. Mr. Chairman, as I understand it, court-martial can 
be, certainly, a most effective sanction, particularly for a permanent 
career officer, 

Now, as to the reason why there las not been any courts-martial in 
the Navy fora long period of time aid very few in the Army, I simply 
do not know whether it has been that there have been no proper cases, 
or because there are difficulties and problems of proof; I would not 
know. [ certainly could not claim, for instance, that if there had been 
a crimini al pen alty, there mig it have been more criminal prosecutions, 
because I do not know the facts and the situation. 

Mr. Maerz. Mr. Kramer, do you feel that Congress should make it 
a criminal offense for a defense contractor willfully to employ a re- 
tired military oflicer within 2 years after his release from active duty 
for the purpose of influencing or selling to the Defense Establishment ¢ 

Mr. Kramer. Well, Mr. Counsel, it seems to me primarily, there, I 
suppose, a question of policy for Congress to determine, in the first 
place, —— you want that drastic a sanction, and in the second 
place whether, if you want it, that will be as effective as certain other 
sanctions involved. There is no question about it, so to speak, that in 
many cases, acriminal penalty is your ultimate sanction. 

On the other hand, as is th case, I think, under our antitrust laws 
with which you are familiar, the criminal provisions have not always 
been the most effective way lo gel things done. Partic ularly when 
you are dealing here with a defense contractor, which usually is a 
corporati mm ratl her than anh individual. Criminal sanctions against a 
corporate entity may often be less effective than some form of sanction 
such as cance ll: ation of Government contracts or withholding of pay- 
ments under the contract. 

Mr. Maerz. Let Hie rephrase the« que stion, tnen. 


Do you fee] that ¢ ‘On gress houl ld nie it il criminal offer se for a 
defense contractor or the spon i le oflice ers of that concern willfully 
to employ a retired m liters oflicer within 2 years after his release from 
active duty for the purpose of influencing the Tito Establishment ? 


Mr. Kramer. I would think the Department of Defense would have 
no objection to that. 

Mr. Maerz. The Department of Justice, you mean ? 

Mr. KRAMER. Would have no ol jection to Congress doing that if 
that police: VY. Aga i, in all fairness, I think 
I should point out that it might be diffie ult to obtain convictions under 


Congress W ished to adopt 


an a statute , because frequently, the responsible officers may be, as in 
con ble antitrust proceedings, men who are highly respe ted citi 
ene In their local communities. It is not easy. as vou well know, to 
get jut es to convict or rider Ss. even to convict such people and 


actually impose sentences on them. 

Mr. Maerz. Do you not believe the criminal sanction of the anti 
trust laws has oper: ited as a considerable deterrent / 

Mr. Kramer. I in ekien bias have, although it is difficult to say how 
effectiv ‘they have beet 7 








592 FEDERAL CONFLICT OF INTEREST LEGISLATION 


Mr. Maerz. Would you not say this sort of criminal sanction would 
act as a deterrent on the defense contractor employing retired military 
officers for the purpose of using influence ? 

Mr. Kramer. Obviously, statutes have to be framed, as antitrust 
laws are framed, in rather general, sweeping terms. There are always 
areas of doubt, and the fact that there is a certain amount of uncer. 
tainty might well operate, as you suggest, as a deterrent. 

I suppose, on the other side of the picture, you have to stop and 
think a minute, might you not catch some things you do not want to 
catch? In other words. to what extent will the coun try lose because 
defense contractors simply Say there is too much risk In hiring any 
retired officers, so we are just not going to hire them when we cannot 
be sure. There is always the pos sibility of 2 criminal penalty. 

Mr. Marrez. This is why I was very specific in using the term 
“willfully.” 

Mr. Kramer. I understand that, and that would be very helpful. 

Mr. Matrez. In other words, is it the Department of Justice’s posi- 
tion or your views as an Official of the De a ent of Justice, that 
such a criminal sanction in the circumstances I have outlined would 
not be objected to by the Department ¢ 

Mr. Kramer. I do not think we would object to it: no. 

The CHarrman. You may proceed with your statement. 

Mr. Kramer. All right. 

That brings me, I think, to section 207. 

The CHarrMan. Yes. 

Mr. Kramer. That deals with the disqualification of former officers 
and employees from ac ting as agent or attorney or assisting in conneec- 
tion with matters rel: iting to their former dutie s after they have left 
the Government. If the former employee's participation was personal 


and substantial, a a ent bar is imposed. This is similiar to the 
recommendation made by the Attorney General in * _In aclclition, 
canon 56 of the American Bar Association Ci inons of Et s has a sub- 
stantially similar deterring effect insofar as latvet sare concerned, 

If the connection of the cali r employee was merely supervisory, 


without substantial and personal participation, section 207 appears 
to intend to impose only a 2-year bar. The Attorney General 
such distinction in L954: neverthe Iss, the Departme if doe Ss not oppose 


Ith ide ho 


an enactment along this line. However, our analysis points out that, 
as drafted, section 207 does not necessarily make the two types of ac 
tivity mutually exclusive and therefore we suggest ome clarification. 


The Cuarrman. Would you be willing to give us some clar ific ation 
as you see it in that regard ? 

Mr. Kramer. We would be very willing to suggest some language, 
if you wish, Mr. Chairman. 

(Subsequently, Mr. Kramer supplied the information which appears 
at pp. 609, 611.) 

The CHarmoMan. We should be glad to have it. 

Mr. Kramer. We shall do that. 

Section 208 would substantially extend the coverage of 18 U.S.C. 
434 which now disqualifies Government officials from transacting busi- 
ness on behalf of the Government with business entities in which they 
have a pecuniary interest. The new section would prohibit not merely 
such activity but would, in effect, bar any type of significant. participa 
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tion in Government action in the consequences of which the employee, 
his spouse, child, partner, or business organization with which he is 
connected or with which he has an arrangement concerning prospective 
employment has a substantial economic interest. While the broadness 
of the prohibition may create some enforcement problems, we believe 
the principle involved is salutary. 

In addition, the bill (sec. 209) would in substance continue existing 
prohibitions upon Government employees from receiving compensa- 
tion for Government service from private sources. Section 218 would 
provide al Cy il remedy novel to this area which would authorize the 
President or any agency or department head, act Ing under regulat ions 
issued by the President, to void or rescind any contract, loan, grant, 
license, or other benefit obtained in violation of the prohibitions con- 
tained in the bill and to recover, in addition to other penalties pre- 
scribed by law or contract, the amount expended by the Government. 
This provision may well operate as a significant deterrent. 

Turning now to the bar association bill, H.R. 10575, this represents, 
as you know, the culminat ion of a Z year study by a special committee 
of the Association of the Bar of the ( ‘ity of New York. The bill would 
consolidate the existing law on conflicts of interest into one unified 
statute. The statute is comprehensive and raises many important 
problems of detail which are considered in the analysis which I am 
filing. I am not going to attempt to discuss this in detail, because 
it would be very long. 1 want to touch upon one or two high spots 
here. 

Although the bill would devise, and retain as rev ised, existing crim- 
inal penalties, it would make primary use of the administrative process 
to avoid conflicts. For example, section 10 would place primary en- 
forcement responsibility upon the executive department. There would 
be an Administrator to maintain a central coordinating office and to 
yrepare general regulations for promulgation. Individual agency 
veads would issue detailed regulations. In this respect the bill does 
not radically depart from present pract ices but would represent a con- 
gressional recognition of the problem and place formal authority to 
deal with the matter in the executive branch. This approach Is acce pt- 
able to the Department of Justice, but whether it should be adopted 
quite obviously represents a judgment as to legislative policy. 

A second MMportant a pect of the bill is that it would make substan 
tial distinctions between intermittent employees and permanent em 
ployees of the Government. For example, under the bill, intermittent 
employees, unlike permanent employees, could have their salary sup 
plemented from private sources, This represents a very wide deviation 
from traditional poll ‘yin this field. In a ldition, intermittent em 
ployees would, With certain appropriate exceptions, be permitted to 


. i . 
assist private parties ror pay in transactions involving the Govern 


+ ™> . ° 
mene, permanent employee could not engave inh sur h activ it1es, 
Obviously the purpose of the proposal is to relax Statutory prohi 
bitions with re pe ft tO Intermittent emplovees lth order to encourage 


(rovernment service on a part-time basis. This recommendation up 
pears to follow from the bar association committee’s conclusion that 
present limitations relating to conflict-of-interests represent an undue 
deterrent upon the recruitment and retention of executive and consult 
ative talent. Our own experience indicates that the present conflict 
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of interest statutes do operate to some ¢ xtent as a factor preventing 
obtaining noncareer appointees and advisory committee consultants, 
However, I am informed that insofar as the Departinent of Justice is 
concerned the problem is not acute. 

The Cuamman. Do you think that the present statutes really deter 
the various department s from recru ting official personnel ( 

Mr. Kramer. Well, insofar as the Department of Justice 

The Cu AIRMAN. Tsay that, because it seems that the Armed Services 
implied in their test mony here that ¢] ey did not have too great a de 
cree of difficulty 1) thy reearad. 

Mr. Kramer. Certainly, as far as the Department of Justice is cor 
cerned, and that is the one department I speak of with some authority, 


we do not find that present statutes present any serious problems Wit! 


us insofar iS present recruitment is col ‘erned, 

Turning now to TIER. 2157, which would provide a code of et ‘S TO! 

i@ executive brane he Department of Justice does not favor t 
egisintion. Althoveh there are portions of this bill whi no 
opn mare ui obiectionable, 1f IS our View that eomprenen ve codes 
of ’ hould be devised with respect to the problem of individna 
age es and not on a Government-wide basis. Moreover sect LO 
of t! bill would, we believe, adversely affect the Department's vba lity 
to obtain profess onal personnel, Since the effect of this provist 


wonld be to deprive former Government attorneys of a sub 


field in which to prac tice their spe ‘ialties, the Department's diffieul 
t eruitin r ialified lawvers would be substantially increased 


H.R. 7556 would amend 18 United States Code 284 so as to impose, 


ns for minor ministerial dealings and general 


activity, a 2-year prohibition against post-Government employ 
Ly i person, concern, or foreign government W ith which 
former Government employee dealt on behalf of the Government 
within a pr riod of 2 years prior to the termination of his Governme 
service. This proposal, we feel, may well deprive technical 


ind pro 


x” 
5 > 


fessional personnel of a principal a d traditional source of persona 
idvancement, the judgment of their profes nal colleagnes—thos 
he ble to measure their abilities. In the absence of venality, 
oes not seem appropriate to deny Government employees this other 
’ legit late source of self advat cement. We belheve this proposal 
go too far in isolating technical and professional personnel ft 
profession. In addition, the bill in no way resembles the De 
partment’s 1954 recommendations with respect to postemployme 
ties. For this reason and also because we believe the bill might 
create serious difficulties for the Department in obtaining professional 
pe sonnel, we do not favor its ena tn ent 
The Cuamman. Mr. Kramer, I want to thank you for that ven 
frank statement and for your frankn n answering questions 
The statement. itself how re ine study and reflection that | 
fits al prof sor of law from Duke Ur iver LY, \ h ch T understat dd) 
re, 
Mr. Kramer. Thank you, Mr. Chairman. 
The Cramman. It has been a pleasure to have you with us this 
nit 9 


Counsel wants to ask some questions. 


Mir. Krawer. Certainly. 
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Mr. Mauerz. Thank you, Mr. Chairman. 

Mr. Kramer, I should like to quote the following sentence from 
page | of your prepared statement, which reads as follows: 

Over a period of several years the Department has undertaken studies of the 
defects in these statutes 
referring to the conflict-of-interest statutes. 

When were these studies of the Department of Justice undertaken 4 

Mr. Kramer. Well, 1 believe the studies, at least those with which 
I am most familiar, began about in 1953-54, when we made recom- 
mendations to Congress, certain specific amendments. 

Mr. Maerz. Would you supply to the subcommittee a copy of each 
of the studies by the Department of Justice? 

Mr. Kramer. Well, I will undertake to supply any that, so to speak, 
have reached finished form. Some of them, ] believe, were only 
tentative. 

(Subsequently, Mr. Kramer supplied the information which ap- 
pears at pp. 609, 614, 619. 

Mr. Maerz. Now in or about August 1955, did the Director of the 
Bureau of the Budget request the Department of Justice to prepare a 
general consolidation and revision of the conflict-of-interest statutes ? 

Mr. Kramer. | do not know the answer to that, Mr. Counsel. 

Mr. Maerz. The reason for the quest ion 1s this: The report of the 
Association of the Bar of the City of New York, which I am sure 
you have read most carefully 

Mr. a ieee Yes. 

Mr. Manerz (continuing). States as follows at chapter LV, page 5: 


From time to time the Department of Justice has studied conflict-of-interest 
problems with a view toward the preparation of improved legislation Sut its 
activities in this regard have been exercised fitfully Since 1953 it has turned 


ut no proposals for conflict-of-interests legislation other than its request to 
Congress following the Bergson decision to expand section 254. On August 17, 
1955. the Budget Director requested the Attorney General to prepare a general 
consolidation and revision of the conflict-of-interest statutes, but no apparent 
action on this request has been taken other than what may be inferred from a 
report of the Attorney General in 1956 that the topic was under review. Sim- 
ilarly, the recommendation of the second Hoover Commission for an overall 
attack on the conflict-of-interests question has not been followed. 

[ wonder if the committee might have your comment on this report 
from the Association of the Bar of the City of New York? 

Mr. Kramer. Well, I do not have personal knowledge of it; I 
would not dispute the facts stated there, that the Department of 
Justice may well have received such a request from the Bureau of 
the Budget. But, as I understand it, though the Department has 
worked on ve problem for quite a few years, it has, frankly, never 
been able reach agreement within the Department, let alone, I 
take it, eaten asa the Government on a comprehensive overall re- 
vision of the conflict of interest, proposing anything along the line, 
for Instance, such as the eCity bar bill. The problems, as the city bar 
report points out, are very difficult. Because many times you run 
into matters of sheer judgment everyone agrees on the basic prin- 
ciples, everyone agrees that we want to have our laws such that all 
venality in Government is stamped out, = everyone also agrees that 
our laws should be such that in days such as this, when we need it, 


the Government can quickly and easily obtain the services or the 
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talents of all the people of the United States, but when you try and 
put those prince iples into oper ation you run into trouble bec ause you 
find men reaching different conclusions as to whether you have made 
your law so tight in order to stamp out corruption that you prevent 
many well- qualified people from joining the Government or, on the 
other hand, whether you have made your laws so attractive, in order 
to get qualified people, that you may have allowed some corruption 
to enter 1n. 

And it is further complic: ated by the fact that circumstances from 
time to time may change the emphi isis. At one moment the emphasis 
is on the extreme need of getting the best possible people in the 
quickest manner into Government, but then the situation may change 
and the emphasis may be on stamping out any possible element of 
corruption in Government. 

Mr. Maerz. Well, to your knowledge, the Department of Justice 
has not prepared, at any time, a proposed revision of the present. con- 
flict-of-interest statutes ? 

Mr. Kramer. No; it has not. 

Mr. Maerz. Now, in 19: o4, as your pre pared statement points out, 
the Justice De spartment recomme nde d to Con gress legislative amend- 
ment of section 284 and repeal of section 99; is that correct ? 

Mr. Kramer. That is correct; yes. 

Mr. Maerz. And I think you state also that Congress did not in 
1954 act upon the Department's recommendations / 

Mr. Kramer. I believe that is correct. 

Mr. Maerz. Now, at any time since 1954 has the Department of 
Justice renewed its recommendation to Congress to amend _ section 
YS84 

Mr. Kramer. Not to my knowledge. 

Mr. Mauerz. Could you explain why not ? 

Mr. Kramer. I do not know, but I expect that Pp rrobab ly the feeling 
was that it had made its recommendations in 1954 and no action had 
been taken on them, and meanwhile I presume the situation had 
changed, other bills hs id bee nh introduced in Congress, some of which 
took a slightly different approach, and the feeling was that perhaps 
one of the best things to do would be to wait and see what the various 
bills were and perhaps to do, as I take it this subcommittee has 
et done; namely, try and get the best things out of all the 
various bills that were introduced and combine them into one bill. 

Mr. Mauerz. I take it that you regard the 1954 recommendation of 
the Department to amend section 284 as a matter of considerable 
Importance / 

Mr. Kramer. As I understand it, the Department generally, has 
felt all along that perhaps that was the one outstanding defect in 
the present conflict-of-interest laws as they are now on the statute 
books. 

Mr. Materz. Despite that fact, the Department at no time after 
1954 renewed its recommendations for amendment of section 284 ¢ 

Mr. Kramer. Not to my knowledge. 

The Cuarrman. I want to ask this question, Mr. Kramer, and it 18 
n rather fundamental quest! on that goes pretty deeply into this 
matter. 


al 
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Several bills that we have before us, such as H.R. 10575. concern 
conflict of interest with reference to the executive branch of the Gov- 
ernment. Has the Department ever considered and come up with any 
kind of recommendations with reference to conflicts of interest con- 
cerning the legislative branch of the Government ¢ 

Mr. Kramer. Well, Mr. Chairman, I think what you say is true of 
the city bar bill, but I think particularly in connection with your 
own bill 

The CHAmMAN. Of course there are some activities of the legisla- 
tive branch that are covered by H.R. 2156, but they are not covered 
throughout. Go ahead. 

Mr. Kramer. Well, it seems to me that you run into certain prob- 
lems there which are indicated in the most rece nt print of 2156. That 
is tO Sy, for instance, you can say that ¢ ‘ongressmen should not, for 
compensation, prosecute ¢ laims against the Gjovernment. 

The CHAIRMAN. We have that in the present statute, 

Mr. Kramer. Yes. 

But, on the other hand, if you try to extend that and say that a 
Congressman, like any other Government employee, should, under no 
circumstances, even W ithout compe nsation, prose cute claims agains st 
the Government, you run into this problem which is reflected in your 
draft, I think, 2156, to a certain extent 

The CH AIRMAN, Well, of COUTSe, there a Congressman may be rep- 
resenting a constituent. 

Mr. Kramer. That is correct. 

The Cuarmman. The constituent may be poverty stricken, ignorant, 
and cannot get a lawyer and, there fore, the Congressman should have 
a perfect right to prosecute the claim 

Mr, Kramer. Exactly. 

The CHAIRMAN (continuing). Providing, of course, he gets no com- 
pensation or profit therefrom. 

Mr. Kramer. Yes. 

The (HAIRM AN. There are questions like this: Should a Congress- 
man be privileged to defend a criminal in a Federal court where the 
United States is a party’ Now, the statutes do not prohibit court 
appearances, 

Mr. Kramer. That is correct. 

The Cuarrman. And it has been determined judicially that a court 
is i involved. Now, there. of course, the (Congressman may, for 
profit, be representing a defendant whose interests are running coun- 
ter to the Government. What of that situation ?/ 

Mr. Kramer. Well, I believe in our technical commentary on your 
bill 2156 we have suggested that section 203, which is compar: ab le to 
281, should be amended, that you should seriously consider amending 
that to cover court proceedings. 

The Cuairnman. You do recommend that ? 

Mr. Kramer. Yes: we do recommend that. 

Now, of course, as to whether you want to cover Congressmen in 
cout proceedings, it seems to me a question certainly that C ongress 
itself shoul l consider very carefully. 

The CuairMan. It isa knotty problem ? 

Mr. Kramer. Yes; it is undoubtedly. 

The Cuarrman. It involves grave difficulties. 
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Mr. Kramer. Because the case you put, for ex: a of a Congress. 
man re presenting a defendant in a criminal case, one could, I think. 
with some justific ation, make a strong argument that a C ongressman 
should be priv ileged to do that, that there is no real conflict of interest 
in such a situation. 

The Cuatmaan. All right; thank you. 

Mr. Marerz. Mr. Kramer, is it fair to conclude on the basis of your 
statement that the Department of Justice’s position is as follows: 

(1) The Department favors the conflict of interest provisions of 
H.R. 2156 as contained in the committee print ? 

(2) The bar association bill, H.R. 10575, also represents an improve. 
ment over existing law ? 

Mr. Kramer. That is true in both cases. The only qualification J 
would make is that in the case of both bills we have made certain 
technical comments and changes as to specific language. And also in 
one or two instances, particularly the bar bill, we have pom ited out that 
there are, it seems to us, major policy questions ri Lised which ¢ ‘on gress 
should consider very carefully 

Mr. Maerz. I take it that insofar as H.R. 2156 is concerned, your 
suggest ions basically run to the technical drafting problem ? 

Mr. Kramer. That is correct, yes. 

Mr. Marerz. Well, now, which of these bills does the Department “ft 
Justice prefer ? 

Mr. Kramer. Well, quite frankly, I think that the Department has 
no strong preference. The vy represent very ditferent approac hes and 
there are advantages and disadvantages to each. I think the Depart- 
ment, at least at the moment, feels that the choice primarily IS up to 
Congress. But in that connection I think that there is some feeling 
in the Department that Bonin the best thing is what has already 
happened, and more of it may happen; namely, the original draft of 
2156 has been modified in the » latest committee pr int and the modifiea- 
tions appear to reflect some of the comments made in previous testi- 
mony here and also some of the ideas contained in the city bar bill. 
And it m: iv well be that after further study and reflection there would 
be a desire perh: aps to put the best things in the two bills together and 
embody them in one bill. 

Mr. Maur rz. As you point out, certain prov isions of the bar ASSO- 
cition bill were recommended by various agencies which submitted 
dr: afting suggestions to this subcommittee, and on the basis of those 
agency recomme sndations the committee prin t of 2156 was prepared. 
I wonder if the Department of Justice ae also submit proposed 
draft ing suggestions with re spect to H.R. 215 

Mr. Kramer. I do not think we would ates any serious problem 
with that. Actually, our analysis here, as far as the conflict-of-in- 
terest provisions of 2156 are concerned, virtually goes that far. It 
may not actually suggest the wording in every case, but I do not think 
there would be much difficulty for a lawyer, trained as yourself, 
most instances here getting the wording. 

(Subsequently, the information was supplied, which appears 
pp. GO9-619). 

Mr. Maerz. I understand that the Department of Justice believes 
that there is ho need for the proposed revisions of existing bribery 
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laws which are contained in sections 201 and 202 of H.R. 2156; is that 
correct ¢ 

Mr. Kramer. Well, Mr. Counsel, the Department, I think, believes 
this, that it is debatable whether on balance you would gain more 
than you would lose by undertaking such a revision. 

Mr. Materz. Has the Department made an analysis of those sec- 
tions of H.R. 21564 

Mr. Kramer. No further, I believe, than what we have submitted 
here. We have concentrated our main analysis, as you can see, upon 
the conflict of-interest provisions, 

We agree, I think, with your staff report that if this were a perfect 
world, cert unly the present bribery statutes leave much to be desired. 
On the other hand, the Criminal Division, I am informed, has lived 
under the present statute. They have gotten some very favorable 
judicial interpretations of these present statutes and they are under- 
standably rather reluctant possibly to abandon these favorable judi- 
eial in erpretations, 

Mr. Maerz. Now, I gather that the principal differences between 
H.R. 2156, as embodied in the committee print, and H.R, 10575, are 
that H.R. 2156 continues the present statutory emphasis on criminal 
penalties and retains a sn ole standard of conduct for all employees, 
subject to particul il exempt ive enactments, whereas H.R. LOST places 
primary emphasis on civil enforcement and remedies, rather than 
criminal penalties, and would create different standards of conduct 
for temporary and part-time employees on the one hand and regular 


em ylovees on the other: is that correct / 

Mr. Kramer. That, I believe, is correct, Mr. Counsel. 

Mr. Maerz. And is it correct that the Department of Justice re- 
gards both these proposed departures from the existing approach to 
conflict-of-interest legislation which appear in H.R. 10575 as matters 
of judgment as to legislative pohey ¢ 

Mr. Kramer. Quite definitely: ves. 

Mr. Manerz. As a matter of fact, though, your statement and your 


inalysis of TLR. 10575 reflect concern, do they not, with respect to 
the proposed double standard of H.R. 10575 for governing the con- 
duct of intermittent employees and regular employees of the Gov- 
ernment / 

Mr. Kramer. We are very much concerned, but we recognize that 
if that is what Congress wishes, that is a matter of judgment of 
policy. We have simply wanted, so to speak, to draw to the attention 
of Congress that this would represent, in our judgment, quite a dras- 
tic and radical departure from exist ing standards. 

Mr. Maerz. Now, is it not a fact that under H.R. 10575 a regular 
Government employee is prohibited from assisting any other person 
for compensation, or as agent or attorney, in any “transaction in- 
volving the Government”? 

Mr. Kramer. Yes: I believe that is correct, sir. 

Mr. Maerz. And is it not also a fact that an intermittent em- 
ployee, who is defined as “one who has performed services for not 
more than 52 working days in the preceding year,” is prohibited from 
such activities only if he has “participated in” or “had responsibility 
for” such transactions? 


Mr. Krawer. I think that is correct, Mr. Counsel. 
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Mr. Maerz. However, an intermittent employee, in the event he 
has only had “responsibility” for the matter and more than 2 years 
have elapsed, may assist any other person in a transaction involving 
the Government / 

Mr. Kramer. I think that iS ‘orrect, Mr. Counsel. 

Mr. MALETz. In order toc larify this, let us take pecific types of 
hypothetical situntions and ask you que stions similar to those pro- 
pounded to Mr. Roswell P salads who testified here on behalf of the 
Association of the Bar ot New York. Have you reac this testimony? 

Mr. Kramer. Yes, I have. It is not right in my mind at the mo- 
ment, but I have read it. 

Mr. Marerz. Yes, sir. 

Suppose a Washington representative of a textile manufacturer is 
appol nted as a consultant to the Secret: ily of the Army) On Mali power 
policie s, Is there anything in FLR. 10575 which would prohibit this 
intermittent emp lovee te negotiating with the Department of the 
Army a contract for the supp rly of uniforms ¢ 

Mr. Kramer. I take it there would not be under the bar bill unless 
his duties as a part-time employee 1th SOMme Wit involved Liat particu 
lar transaction, or he had official 

Mr. M ALETZ. His dut les involy ed only IMnanpower policie : 

Mr. Kramer. I do not see how there would be anything under the 
city bar bill. 

Mr. Maxuerz. H.R. 10575 would not bar him from negotiating a 
contract at the time with the Secretary of the Army, would it ‘ 

Mr. Kramer. That would be my understanding of it 

Mr. Maerz. In other words, wouldn't the intermittent employee 
in such circumstances have possibly an inside track in the Department 
of the Army for negotiating a contract for his private employer ¢ 

Mr. Kramer. I think that is certs uinly a possibili ty. 

Mr. Maverz. And section 5 of H.R. 10575 would in nowise preclude 
this person, would it, from continuing to receive pay from his private 
employer for securing this contract for the Department of the Army! 

Mr. Kramer. That is my understanding. 

Mr. Maerz. Wouldn't this same individual be entirely free under 
the bar association bill to prosecute il procurement claim on behalf of 
his private employer which is pending in the Department of tl 
Army / 

Mr. Kramer. I think he would; yes. 

Mr. Maerz. Now may I discuss another illustration. 

Sup pose an attorney from a promine nt law — 1 Is appointed as a 
consultant to serve on an intermittent basis for the purpose of advis- 
ing the Assistant Attorney General in charge 7 the Antitrust Divi 
sion on personnel policies. Could this attorney not at the very time 
that he is advising the Assistant Attorney General in charge of the 
Antitrust Division on personne] policies, negotiate W ith that Assistant 
Attorney General an antitrust consent decree on behalf of lis privat 
client / 

Mr. KRAMER. It would seem to me he could under the Cit baw b I] 
There might be some question perhaps under the canons of ethics. 

Mr. Maerz. But he could under the city bar bill / 

Mr. Kramer. That would be my understanding. 
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Mr. Maerz. Now is the Department of Justice concerned with the 
broad area of permissive conduct which H.R. 10575 would allow the 
intermittent employee ¢ 

Mr. Kramer. Yes, we are. As a matter fact, if you will look here 
at our detailed analysis of the - 

Mr. Maerz. I was just going to come to that. In other words, 
your answer specifically is yes, you are concerned with this broad area 
of permissive conduct which would be sanctioned under H.R. 10575? 

Mr. Kramer. That is correct. 

Mr. Maverz. And is it because of this concern that your analysis 
of H.R. 10575 suggests amendment of that bill to prohibit an inter- 
mittent employee from assisting private parties before the age ney in 
which the intermittent employee is employed ¢ 

Mr. Kramer, That is correct. We do that on page 11. 

Mr. Maverz. Page 11 of your analysis ¢ 

Mr. Kramer. That is correct. 

Mr. Maerz. Now, in addition, your statement describes the pro- 
yosal of H.R. 10575 to - rmit private salary supplementation for so- 
called intermittent employees as, and I quote, “a very wide deviation 
from traditional policy in this field.” 

And that appears at page 9 of your statement in chief. 

Mr. Kramer. That is correct, I think. 

Mr. Maerz. Do you, yourse lf, think that ¢ ‘ongress should dle part 
to this extent from traditional policy in this field ¢ 

Mr. Kramer. Well, if you are asking for my personal opinion 

Mr. Maerz. Yes. 

Mr. Kramer (continuing). The answer is. I do not think it should. 
But, on the other hand, | quite recognize that reasonable men may 
differ on that, and Congress may wish to make another judgment. 

Mr. Maerz. But it is your personal view that Congress should 
not-— 

Mr. Kramer. That is correct. 

Mr. Materz (continuing). Should not depart to this extent from 
traditional policy in this field ¢ 

Mr. Kramer. That is correct. 

Mr. Perr. May I interject a question here ¢ 

The Cuarrman. Yes, Mr. Peet. 

Mr. Peer. Mr. Kramer, pursuing this a a further, if you had 
an intermittent e mployee wor king for, we will sa , the National Aero- 

nautics and Space Agency, who has an exotic ill one of the few men 
inthe country who has such skill, would you be concerned that this in- 
dividual, who comes to work for the Government on a temporary 
basis, also worked on, we will say, exotic rocket projects on the out- 
side for which he was duly « ompensate «il ¢ 

Mr. Kramer. Well, Mr. Counsel, I think perhaps you are shifting 
the emphasis. As I understand the present ae section 1914, there is 
no objection to even a full-time Government employee receiving com- 
pensation from a private source as long as the private compensation 
is not payment for the work he is doing for the Government. Now 
it would seem to me in the case you put that strong arguments could 
be made that your intermittent employee is not receiving from his 
private source payment for the work he does for the Government. 
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Mr. Peer. Right. But when you have practically an overlap—~ 

Mr. Kramer. Yes. 

Mr. Peer (continuing). As you would have, and as you do have, 
in some of these more exotic projects involving the national defense, 
it would be pretty hard to absolutely separate one for the other, 

Mr. Kramer. It certainly would. Of course, as you know, Mr, 
Counsel, the way that has usually been dealt with is that Congress has 
enacted specific exemptions in those cases. And I noticed in the tes- 
timony given by some of the other Departments before this commit- 
tee that many of them have said that they did not have any difficult 
problems in such cases as you put. 

But I would suspect, though perhaps they did not Say SO in their 
testimony, that the reason they have not faced those problems is be- 
cause they have exemptions; Congress has eranted exempt ions. 

Now perhaps that raises a question of policy: Is it better to do as 
we do now, namely, have a law which in effect flatly bans this and 
then Congress enacts exemptions from time to time as it sees fit, or 
would it be better to do as the city bar bill does and simply to enact 
the exemptions into the general rule of law and say the tail has now 
become bigger than the dog. ‘That is a question of policy certainly, 

The Cuatrman. Mr. Maletz. 

Mr. Maerz. Mr. Kramer, your analysis of H.R. 10575 states, does 
it not, and I quote, pages 14 and 15: 

Serious consideration should be given to the question whether the law 
should be changed to permit a private source to pay intermittent employees or 


* *¢ *& 


uncompensated full-time employees for their services 


Mr. Kramer. That is correct. 

Mr. Marerz. Now, finally, your analysis suggests, does it not, that 
this subcommittee 1 bay wish to consider whether the reason for the 
application of different rules to regular and intermittent employees 
with respect to the acceptial ce of oiftts justify the distinction made In 
H.R. 10575? 

Mr. Kramer. That is correct. 

Mr. Maerz. Would it be fair, in summary, to say that the Depart- 
ment of Justice has various questions as to the ¢ onsequences of enacting 
the double standard of emplovee conduct proposed by H.R. 10575? 

Mr. Kramer. We certainly do; that iscorreet. 

Mr. Maerz. Now turning to the provisions of H.R. 2156, it isa 
fact. is it not, that the Department, fo quote from vour statement, 
“favors those portions of the bill which extend and clar a the con- 
flict-of-interest laws” / 

Mr. Kramer. That is correct 

Mr. Maerz. And the Department concurs, does it not, in the 


several proposed changes by which section 2803 of H.R. 2156 would 


tighten up and extend present 281 of title 18. United States Code. 
which prohibits private compensation of Government personnel for 
services In matters affecting the Government / 

Mr. Kramer. That is correct. 

Mr. Marerz. And if I understand it, the Department approves In 
principle section 205 of H.R. 2156, amending pre ent section YSs of 
title 1S. which prohibits prosecution of claims against the Govern 
ment to cover assistance to pr ivate parties in a broad range of matters 
rs which involve the Government 7 
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Mr. Kramer. That is correct, Mr. Counsel. 
Mr. Mauerz. And, in contrast, does your analysis not point out that 
certain limitations that H.R. 10575 would place on regular employees 
in accepting compensation from outside sources, are actually more 
restrictive than existing law 4 

Mr. Kramer. That istrue. 

Mr. Maerz. In contrast, would not the principal changes made 
by section 4 and section 5 of H.R. 10575 in this area pe ‘rmit inter- 
mittent employees to range the Government at will, assisting private 
parties for pay, subject only to the requirement that they stay out of 
articular matters which they have handled or for which they have 
iad responsibility on behalf of the Government / 

Mr. Kramer. That is certainly a reasonable interpretation, I think, 
Mr. Counsel. 

Mr. Maerz. Now, turning to your comments on sections 203 and 
205 of H.R. 2156, you say in your analysis, page 5, that the broadness 
of present section 281 is a source of serious diflic ulty to agencies, such 
as the Atomic E nergy (commission, which must de} vend on part- -time 
services of scientific or other technical advisers om simultaneously 
are engaged in private capacities in other Government projects, and 
that this problem apparently would continue under section 203, as 
well as under section 205, of H.R. 2156. 

Are you familiar with the conflict-of-interest exemption of the 
Atomic Energy Act, found at title 42, United States Code, section 
2203, which exempts—— 

Mr. Kramer. That is correct 

Mr. Materz. Members of the General Advisory Committee and of 
advisory boards which the Atomic Knergy (‘ommission is empowered 
to establish 4 

Mr. Kramer. That is correct. 

Mr. Maerz. Well, if that is the case, what is the basis for your 
statement that the broadness of present section 281] is a source of 
serious difficulty to agencies such as the AEC, which depend on part- 
time services of scientific or other technical advisers / 

Mr. Kramer. Well, I think without that exemption there un- 
doubtedly would be serious difficulty. The latest draft of 2156, un- 
like the earlier draft, preserves that exemption. And I presume, if the 
exemption would be preserved, that would no doubt remove most of 
the difficulties that might otherwise arise. 

Mr. Materz. Then, in view of the exemption provision of H.R. 
2156, present section 281, as wel las sections 203 and 205 of H.R. 2156, 
does not present this problem so far as the Atomic Energy Commission 
is conce rned: is that correct ? 

Mr. KRAMI R. Well. we believe they remove much of the problem. 
Now, we understand, and of course this is subject to their own com- 
ments, that even with the exemption they have run into some diffi- 
culty. I cannot speak with full authority on that, naturally, because 
the Atomic Ene rgy Commission would know more about it. But the 
Office of Legal ( ‘ounsel is from time to time consulted on an informal 
basis by some of commissions, such as Atomic Knergy, on these ques- 
tions, and they ask us to talk with them about it. It is done com- 
pletely on an informal basis, and it is more or Jess our impression 
that even with the present exemption the Atomic Energy Commis 
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sion has run into some difficulties. But they could tell you more 
about that actually than we could. 

Mr. Maerz. Now, at page 9 of your prepared statement you state, 
and I quote: 

Our own experience indicates that the present conflict-of-interest statutes do 
operate to some extent as a factor preventing our obtaining noncareer appointees 
and advisory committee consultants. 

Then you go on to say that you were informed that, insofar as the 
Department of Justice is concerned, the problem is not acute. 

What experience has the Department had which gives rise to its 
conclusion that the present statutes do prevent the departments’ ob- 
taining noncareer appointees or ad\ st committee eae) 

Mr. Kramer. Well, Mr. Counsel, as I understand it at present, at 
any rate, the De spartment cloes not have wny ser1ous rt fhe ‘ulty In get- 
ting career people, In getting permanent employees , professional or 
nonprofessional, and | do not believe, at least within recent times, 
it ever has had any difficulty in obtaining that type. On the other 
hand, the only field I think where the Departn lent has ever ex- 
pe rienced any difficulty under conflict-of-interest legislation in get- 
ting employees has hee in in connection with some of the, what you 
might call, intermittent people. At present I am told we have none, 
or virtually none, of the so-called w.o.c.’s. 1 believe at one time we 
did have some. 

Mr. Maerz. When was that? 

Mr. Kramer. I do not know just how long ago, but I checked last 


} 


week and Mr. Andretta, who is in charge of such matters, said that 
we have virtually no w 0.0. S and we have not had them for several 
years. 


We do have some of the “when a tually employed” people. In fact, 
we probably have a substantial number because it is necessary to get 
people suc h as special assistants to the Attorney General to try cases, 
and expert witnesses in cases, and that type of thing. But again! 
am told, at least at present, the conflict-of-interest statutes in general 
have not hand apped us because the een as vou see, by and large 
present special situations. Therefore, that is why we end up saying 
there, as we do, that we, the Deamnirenninal of Justice at least, have not 
experienced any major difficulties in operating under the present 
conflict-of-interest statutes. 

Mr. Maerz. Are you familiar with the fact that representatives 
of the Department of Defense ancl the General] Counsel for the [e- 
partment of the Navy testified before this subcommittee that present 
conflict-of-interest statutes play no significant part in the recruitment 
of competent personne! ¢ 

Mr. Kramer. Yes, I am familiar with that. Of course, I think mn 
all fairness maybe they added this, too, that one should Say that this 
may he true to some extent at least because of the presen te KEM pPtions, 
which I think the Department of Defense has, from a eed many of 
the conflict-of-interest statutes, particularly in the fields that are apt 
to prove troublesome. Again I am speaking from my impression. 
But as far as permanent employees, career employees are concerned, 
I would doubt if there is any branch of the Government, though I 
generalize from an impression, that has any serious difliculties. It 
only when you come to those temporary intermittent people that you 
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are apt to run into trouble areas and there, particularly I think the 
Defense Department, has some very broad exemptions. And I would 
suspect that as long as they have those exemptions they can probably 
live with the thing, so to speak. 

Mr. Maerz. Is it correct to say that the Department of Justice 
is in substantial agreement with the provisions of sections 208 and 
009 of H.R. 2156 which deal, respectively, with the subjects of inter- 
ested persons acting as Government agents, and the private supple- 
mentation of the salaries of Government personnel ? 

Mr. Kramer. Yes; that is true. 

Mr. Maerz. Now also at page 9 of your analysis of H.R. 2156 
it is stated, and I quote: 

Title 18, United States Code, section 281, now imposes a lifetime criminal 
prohibition upon a retired officer of the Armed Forces representing anyone in 
the sale of anything to the Government through the department in which he 
holds a retired status, 

Let me ask you this: At an earlier date, very frankly, this sub- 
committee’s staff was of the view that 18 U.S.C. 281, did impose a 
lifetime criminal prohibition against a retired officer of the Armed 
Forces representing anyone in ‘the sale of anything to the Govern- 
ment through the department in which he holds a retired status. This 
staff, upon reconsideration of this problem, has altered its viewpoint. 
Now the question arises as to whether section 281 does more than 
merely exempt retired officers from its terms, while at the same time 
preserving existing civil prohibitions against sales to the Govern- 
ment, such as 10 U.S.C. 6112, and 5 U.S.C. 59(c¢). 

Mr. Kramer. Well, Mr. Counsel, we stated our views. Now you 
may have other theories, which we certainly would want. to consider, 
and if your staff has prepared a memorandum or anything which 
takes this different approach, we would welcome the use of it. 

Mr. Maverz. Is it the Department’s considered opinion that pres- 
ent section 281 does impose a criminal prohibition in this respect ¢ 

Mr. Kramer. That was certainly our opinion when we came here. 
Now if you have turned up new evidence, we of course would con- 
sider it. 

Mr. Marerz. Well, is there any opinion of the Attorney General on 
this subject ? 

Mr. Kramer. I cannot say offhand. I would doubt very much if 
there is one, 7 , 

Mr. Mauerz. Is there any legal memorandum which has come to 
your attention dealing with this specific matter ? 

Mr. Kramer. Not with this specific problem, no. 

Mr. Materz. Well, as you know, this is a matter of vital impor- 
tance in the subeommittee’s consideration of H.R. 11657, and I wonder 
whether the Department could submit to the subcommittee a defini- 
tive legal opinion on this subject? 

Mr. Kramer. Well, let me put it this way: We could not submit a 
definitive legal opinion—— 

Mr. Maerz. Definitive from your standpoint. 
Mr. Kramer. You know the courts would have the definitive—— 
Mr. Matrerz. I say, definitive from your standpoint. 
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Mr. Kramer. We would be very glad to give you a memorandum 
exploring the thing and indicating our cone lusions. But I hesitate 
to say it Is definitive for two reasons: First of all, as I say, the courts 
ordinarily do that. 

Mr. Maverz. We understand. But as I say, just to repeat, | mean 
definitive solely from your standpoint as representing the views of 
the Attorney General. 

Mr. Kramer. Well we certainly would be glad to do that. 

The Cuarrmman. Thank you. 

Mr. Maerz. Do you know whether there have been any prosecu- 
tions of retired officers for violation of section 281 by se Hing to the 
Government ? 

Mr. Kramer. I could not say. 

Mr. Maerz. Could you also include this in that legal memorandum! 

Mr. Kramer. Certainly. 

(Subsequently, the information was submitted, which appears at 
yp. 609, 614.) 

Mr. Maerz. Now a statement on page 14 of your analysis of H.R. 
2156 may reflect a misunderstanding. At page 14, you state, and I 
quote: 

Under 207(b), it appears that an official who takes or approves official action 
or otherwise advises with respect to a matter under his authority would be 
barred only for 2 years. * * * 

My question is this: Would not such a person have participated 
within the meaning of section 207(a) and be barred for life? 

Mr. Kramer. Well, Mr. Counsel, that raises the point, I think, we 
touched on earlier, the extent to which (a) and (b) of 207 may over- 
lap and may give you some trouble there, particularly if you get into 
court. As I suggested earlier, it seems to us that micht well be clari- 
fied by some changes in language. 

Mr. Maerz. Does not subsection (b) of section 207 of H.R. 2156, 
as you read it, actually apply to persons who, without necessarily 
having participated in the matter at hand, had authority to take or 
approve official action / 

Mr. Kramer. Yes: I think that is true. 

Mr. Marerz. On page 17 of your analysis of H.R. 2156, it is stated 
that the various exceptions to section 209, which prohibits a Govern- 
ment employee from receiving compensation from private sources for 
his Government work, may create doubt as to the scope of the prohi- 
bitions of that section. 

Now, I wonder whether you would submit appropriate clarifying 
language / 

Mr. Kramer. Certainly. 

Mr. Marerz. I am sorry; I did not get the answer? 

Mr. Kramer. Certainly. 

(Subsequently, the information was supplied and appears at pp. 
609, 612.) 

Mr. Marerz. Also, on page 17 of your analysis, it is stated that 
section 218 of H.R. 2156 has no counterpart in existing conflict-of- 
interest statutes. It istrue,isit not, that present sec tion 216 of title 18, 
United States Code, which prohibits payments to Government officials 
for procuring Government contracts states that, and I quote— 


the President may declare void any such contract or agreement 
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Mr. Kramer. Yes; that is true. 

Mr. Materz. Sothere is a counterpart, is there not ? 

Mr. Kramer. To a certain extent, yes. 

Mr. Marerz. Finally, Mr. Kramer, your analysis of section 3(a) of 
H.R. 10575, which prohibits Government employees from participating 
in transactions involving the Government in which they have an 
interest, reads, in part, as follows, and I quote: 

Section 3(a) states in part: “No Government employee shall participate in a 
transaction involving the Government * * *.” This may be intended to dis- 
qualify the employee only from acting on behalf of the Govrnment, not from 
acting in his private capacity, such as in filing his own claim for an income tax 
refund. Report X-l5a. However, the section is susceptible of the interpretation 
that it restricts private as well as governmental action. The prohibition may be 
clarified by adding “on behalf of the Government” following the word “partici- 
pate” in line 3 of section 3 and conforming changes then should be made 
throughout the section. 

Actually, it is true, is it not, that In section 2(h) of H.R. 10575 the 
term “participate” is limited to participation as a Government em- 
ployee and that, therefore, the clarification suggested in your analysis 
is not needed / 

Mr. Kramer. That may be true, Mr. Counsel. 

Mr. Mauerz. Would you now, Mr. Kramer, submit, as the various 
other agencies have done, proposed statutory amendments to H.R. 
9156? Could vou do that ? 

Mr. KRAMI R. Yes: we would be very clad To. 

Mr. Marerz. | wonder if you could do that rather expeditiously 
within, say, a week or 10 days? 

Mr. Kramer. We certainly will do our best. It may not take us too 
long because of the fact, as I say, we have this analysis which virtually 
takes care of it. Certainly, as far as the conflict-of-interest provi- 
sions are concerned, I think it could be done. 

Mr. Mauerz. Thank you very much, Mr. Kramer. 

(Subsequently, the information was suppl ed which appears at 
»p. 609, B10.) 

Mr. Manerz. Mr. Chairman, I have no further questions. 

Mr. SincmMan. Mr. Chairman. May [ ask one question at this point Q 

The Cramman. Mr. Singman. 

Mr. Sincman. Mr. Kramer, if I understand your testimony cor- 
rectly, the Department at this time does not favor enactment of those 
portions of 2156 which deal with bribery on the ground that the 
Department is disinclined to forgo the advantage of existing judicial 
construction of the ex) st ing statutes: is that correct 

Mr. Kramer. That is correct. 

Mr. Stnemayn. Did the Department make any specifie analysis, see- 
tion yy section, as against the existing constructions to illustrate that 
point ¢ 

Mr. Kramer. No more so than what we have in our analysis. 

Mr. Sincman. Could you submit a detailed section-by-section anal- 
ysis of the bribery statute sections just as you have done for the 
conflict of interest. ection ¢ 

Mr. Kramer. I would be glad to trv, but I should warn vou that 
that may wel] take a con iderable period of time because that is break- 
ing fresh ground. Furthermore, that would be done by the Criminal 
Division, not by my Office of Legal Counsel. So I can give vou no 
promise as to how s00n you would vet that analysis, 7 
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Mr. Srneman. We would appreciate your doing that if we can 
have it. 

(Subsequently, the information was submitted which appears af 
pp. 609, 612, 758.) 

Mr. Peer. Mr. Chairman ? 

T he CHarrMAN. Yes. 

Mr. Perr. Mr. Kramer, I should like to clear up one point regarding 
the criminal sanctions against companies for employees, retired mil}. 
tary officers, under section 206. Would not the requirement of will. 
fulness of a company in employing such retired officers be pr actically 
impossible of proof if the officers possessed even a molecule of tech- 
nical competence which would warrant their employment ? 

Mr. Kramer. I think it would certainly be very difficult to prove, 
You are quite correct. 

Mr. Peer. Now, compared with the potential sums involved in the 
cancellation of a defense contract, and it would be defense contracts 
ordinarily with which retired officers would be involved, would not 
a $10,000 fine appear to be a light penalty ! ¢ 

Mr. Kramer. Yes; I suppose that is true. On the other hand, in 
all fairness, one must say that some people, perhaps the majority of 
people, feel that there are certain social consequences, a certain stigma 
attached to an actual criminal conviction, that does not attach to any 
sort of a civil penalty, no matter how severe it is. Now, those ar 
matters of judgment. 

Mr. Perr. Now, concerning the imprisonment provisions of see. 
tion 206, if the element of willfulness were proven in a particular 
case, whe sre could the enforcement agency stop in the exercise of its 
prosec uting function ? Wouk | all of the office ‘rs of the company have 
to be prosecuted or— 

Mr. Kramer. I would assume, from our prior discussions, that you 
would have some such language as the responsible officers and one 
would assume, when you say the corpor: ation or the company willfully 
does this, that of course the corporation acts only through its officers 
and, therefore, it would be, I suppose, those officers who willfully 
acted on behalf of the corporation. 

Now, again, I grant you, that is not easy, as is illustrated by the 
antitrust cases. But I suppose i in all fairness, one should say it is not an 
insuperable difficulty, at least under certain facts. 

Mr. Peer. The present bills would provide an absolute bar for a 
period of years or life for postemployment, whether or not a conflict 
of inter ‘est was actu ally involved, more or le SS OU tlawing e mployment 
on the basis that such employment was evil per se—the “possibility” 
of violation outweighing other factors. Do you believe that, consider- 
ing the cold war, “that approach should be reconsidered, and that 
perhaps we should ap yproach the problem from the point of view of 
prohibition of “actual” violations for conflicts of interest when cer- 
tain relationships are breached ? 

Mr. Kramer. Well, I should think that fact would be considered in 
what sanctions you are going to have. In other words, the severest 
sanctions might well be reserved for the type of situation you re ferred 
to, and less severe sanctions might be reserved for the situations 
where, as you say, there is pe ‘rhaps no actual proof of wrongdoing, but 
there is a situation which is susceptible to wrongdoing, and 1, therefore, 
we wish to prevent it. 


FEDERAL CONFLICT OF INTEREST LEGISLATION 609 


Mr. Peer. Would administrative sanction be effective in that latter 
category of cases that you just described ? 

Mr. Kramer. | should think it might be very effective. 

Mr. Peer. Now, if a clear legislative mandate existed to prosecute 
in a certain class of cases, and yet the individuals to be prosecuted 
were, In fact, contributing to the national interest because of the type 
of work they were doing, would it be proper for the Department of 
Justice to refrain from prosecuting such individuals 4 

Mr. Kramer. Mr. Counsel, I certainly cannot answer that question. 
As you yourse . must recognize, so much would depend on the indi- 
vidual c rrcuMmstances., Certainly | could not answel that. 

Mr. PEET. Not long ago, Mr. Chairman, Congressman McCulloch 
suggested that a comparative report on conflict-of-interest problems 
with respect to civil service offices and employees in Great Britain, 
Canada, and selected European countries be undertaken by the Library 
of C ongress. 

[have | ere that comple ‘ted study, and I offer it for the record at this 
time. 

The Cuamman. It will be accepted for the record. 

(The documents referred to appear at bP. 838-854.) 

The Cuarmman. Thank you very muc h,M. Kramer. You have been 
a very sple h did witne SS, and we have been ve ry enlightened. 

Mr. Kramer. Thank you. 

The Cuamman. We will now adjourn. 

(Thereupon, at 12:15 p.m., the hearing was adjourned. ) 


DEPARTMENT OF JUSTICE, 
Washington, June 10, 19690. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, Committee on the Judiciary, U.S. House of 
Representatives, Washington, D.0 


DeEarR CONGRESSMAN CELLER: When I appeared before the Antitrust Subcommit- 
tee on June 1, 1960, to testify upon H.R. 2156 and other conflict-of-interest bills, 
I undertook at the request of the subcommittee to furnish it with certain addi- 
tional information relating to the subject matter of the bills. Most of the infor- 
mation requested is transmitted herewith as attachments. Some of the infor- 
mation is in the course of preparation and will be transmitted to you as soon as 
it is available 

The subcommittee asked the Department to furnish the following: (1) alter 
native language for the conflict-of-interest provisions of TLR. 2156; (2) a deté tiled 
analysis of the bribery provisions of H.R. 2156; (3) alternative language for 
the bribery provisions of H.R. 2156; (4) an expression of Department views or 
citation of authority for applying the criminal prohibitions of 18 U.S.C. 281 to 
retired officers of the Armed Forces engaged in representing anyone in selling to 
the Department in whose service they hold a retired status, and (5) any final 
Department studies of the conflict-of-interest statutes. 

Items (1), (2), and (4) are attached hereto under appropriate headings. 
Item (5), which consists of a mimeographed memorandum prepared by the 
Office of Legal Counsel for the Attorney General, dated December 10, 1956, is 
also transmitted herewith. Since there are no longer copies available for dis- 
tribution, I would appreciate the subecommittee’s returning this copy to me when 
it has served its purpose. Item 3 is being prepared by the Criminal Division and 
will be transmitted to the subcommittee promptly upon its completion, probably 
Within a week, 

Sincerely yours, 
ROBERT KRAMER, 
issistant Attorney General, Office of Legal Counsel. 
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ITEM (1). ALTERNATIVE LANGUAGE FOR THE CONFLICT-OF-INTEREST DPROVIsIONg 
or H.R. 2156 


Compensation to officers in matters affecting the Government 


? 


In connection with section 203 the Department of Justice's analysis called 
attention to certain aspects which deserved the subcommittee’s consideration, 
Since the Department made no recommendation with respect to these matters 
and since they do not involve enforcement problems for the Department, we do 
not suggest any alternative language 

However, there are two additional points not referred to in the analysis to 
which we would like to call the subcommittee’s attention 

First, the penalty provision of section 203 may be unduly harsh, particularly 
insofar as it provides that a person who violates the prohibitions “shall be in- 
capable of holding any office of honor, trust, or profit under the United States,” 
With the exception of 18 U.S.C. 281 which in certain respects may be Classified 
as a bribery statute rather than a conflict-of-interest law, and 18 U.S.C. 282, 4 
conflict-of-interest statute of limited scope, none of the other existing crimina) 
conflict-of-interest provisions of general applicability contains a penalty of com. 
parable severity. 

In addition, we believe that the subcommittee’s report should clarify the scope 
of section 203 with regard to whether the prohibited services must be rendered 
before an agency of the Government in order to constitute a violation of the se 
tion or whether it is sufficient that the services be concerned with a matter 
that is before an agency. The scope of the prohibition is not clear from the 
language of section 208, which, in this respect, is identical to 18 U.S.C, 281, 

An example of the importance of this clarification may be seen in the follow 
ing circumstances. A person is appointed to an important advisory position. He 
happens to be vice president of a company engaged in management consulta 
tion and research for the Government Since his governmental duties are only 
part-time he proposes to continue his corporate activities during his Govern 
ment appointment. He is informed that 18 U.S.C. 281 clearly would prohibit 
him from appearing before a Federal agency on behalf of h compan How 
ever, it is not so clear whether he is forbidden by 18 U.S.C. 281 to take any actio 
on behalf of his company which involves matters before Government agencies 
even though he himself does not appear before them or otherwise engage in any 
representational activities for his company requiring contact with Government 
officials. For example, if, as a part of his normal corporate duties for which 
he receives a salary, he should be required to discuss with other company off 
cials what provisions the company desires to include in a contract which is be 
ing negotiated with the Defense Department, is this person, within the intent 
of 18 U.S.C, 281, receiving compensation for services rendered in connection with 
a matter in which the United States is interested before a department, even 
though no contact of any nature whatsoever takes place between the person 
and the Government with respect to the matter. 

This is a problem which has given genuine concern to various individuals 
offered Government positions in Washington. A clarification of the scope of 
section 203 in this respect could, we think, be a valuable guide to its proper 
interpretation. 


Activities of officers and employees in claims against and other matters affecting 
the Government 

In section 205 we suggest insertion of the word “court” in line 20, page 8, of 
the committee print between “agency,” and “court-martial.” The reason for 
this suggestion is set forth in the Department of Justice’s analysis of HR 
2156 at page 8. 

We suggest the following language in lieu of the paragraph beginning on line 
12 and ending on line 21 of page 9 of the committee print: 

“Nothing herein prevents an officer or employee from taking uncompensated 
action to aid or assist his parent, spouse, or child; nor from taking action 
either compensated or uncompensated, to aid or assist any other person for 
whom he is serving as guardian, executor, administrator, trustee, or other per 
sonal fiduciary except in those matters in which he has participated personally 
and substantially as a Government employee, through approval, disapproval, 
recommendation, decision, the rendering of advice, investigation, or otherwise: 
Provided, That the Government official responsible for an appointment to his 
position approves.” 
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The reason for this suggestion is explained in the Department’s analysis 
beginning at the bottom of page 7 and ending at the top of page 8. Since the 
compensation of fiduciaries is normally approved by a court and since the assist- 
ance authorized by the paragraph in question is conditioned upon approval of 
the employee's official superior, the receipt of compensation in these circum- 
stances seem unobjectionable. 

As suggested at the bottom of page 8 and the top of page 9 of our analysis of 
H.R. 2156, we recommend that the phrase “prosecution for” be inserted be- 
tween “of” and “perjury” on line 7, page 10 of the committee print. 

The Department’s analysis also calls attention to certain other considerations 
in connection with section 205. However, we have made no recommendations 
with respect to these matters and accordingly do not offer alternative language 
with respect to them 


Exemptions; retired officers of the Armed Forces 

Since we understand that section 206 is in the committee print of H.R. 2156 
for purposes of discussion only, we do not offer alternative language to deal with 
the problems to which our analysis (pp. 9-11) refers. 


Disqualification of former officers and employees in matters connected with 
former duties or involving former agency 


In accordance with the comment (at p. 13 of the Department’s analysis of 
H.R. 2156) upon the ambiguity noted with respect to subsections (a) and (b) 
of section 207, we suggest the addition of the following language on line 16, 
page 12 of the committee print, following the comma: “but in which he did not 
participate personally and substantially, through approval, disapproval, recom- 
mendation, decision, the rendering of advice, investigation, or otherwise.” 

Although the Department’s analysis did not call attention to it, we would like 
to point out that the title line of section 207 does not appear to be an accurate 
description of the contents of the section as revised in the committee print since 
the section no longer contains a prohibition against representation with respect 
to matters which involve only the former agency, as distinguished from matters 
in which the former employee participated or for which he had responsibility. 
It is suggested therefore that the phrase “or involving former agency” be 
dropped from the title as well as the table of contents of chapter 11. (See p. 
2 of committee print.) 

The subcommittee, of course, also will wish to note, with regard to the De- 
partment’s analysis of section 207, other comments in connection with which 
we made no recommendations but which deserve the subcommittee’s considera 
tion. 


Interested persons acting as Government agents 


In connection with section 208, the Department of Justice recommended for 
reasons stated on page 15 of its analysis of H.R. 2156 that there be substituted 
for the phrase “such an economic interest” on page 13, line 18 of the committee 
print the following language: “A substantial economic interest of which such 
officer or employee may reasonably be expected to know.” 

We have no other suggestions for alternative language. However, we invite 
the subcommittee’s attention to the various comments upon section 208 con- 
tained in my statement before the subcommittee and accompanying analysis. 
In particular, I pointed out in my statement (p. 7) that the broadness of the 
prohibition may create enforcement problems. In this connection I would like 
to point out that the subcommittee could render valuable interpretative assist- 
ance by setting forth in the committee report its undersanding of the scope of 
a “substantial economic interest.” Such a comment might state, for example, 
that it is not the intention to include within the term those interests enumerated 
in lines 1 to 7 on page 14 of H.R. 10575, section 3(d) (1) and (2)... De minimis 
interests of other kinds also might be identified in the committee report as not 
within the scope of the term “substantial economic interest.” 

In addition, it is hoped that the subcommittee will consider it appropriate to 
include in its report a statement that section 208 should not be construed as 


Excluded by the terms of the bill from the definition of “substantial economic interest” 
would be 
(1) the interest of a Government employee in his grade, salary, or other matters 
arising solely from his Government employment; 
(2) the interest of a Government employee, or of a person referred to in subsection 
(b) solely as a member of the general public, or of any significant economic or other 
segment of the general public. 
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prohibiting a Government official from participating in general policymaking 
activities which incidentally may affect a company or matter in which he hag 
a substantial economic interest. See comment on page 17 of the Department's 
analysis of H.R. 2156. Also see Attorney General Rogers’ opinion of August 5, 
1957, to the Secretary of Defense, concerning the application of 18 U.S.C. 434, get 
forth in the transcript of the hearings before the Senate Armed Services Com. 
mittee, 85th Congress, on the nomination of Neil H. McElroy to be Secretary of 
Defense, August 15, 1957. 

Compensation from private sources 

With respect to the exceptions in section 209, I invite the subcommittee’s at. 
tention to the comment in the Department's analysis of H.R. 2156 contained 
in the first paragraph, page 17, which, for your convenience, is set forth herein: 

“None of the exceptions causes the Department of Justice any concern. How. 
ever, it is believed that the inclusion of the specified exceptions should not be 
construed as limiting the right of an employee to receive other salary compen- 
sation, or payments from private sources which are not paid for his services 
as a Government official. It is assumed that it is not the intention of the com. 
mittee to bar private employment or other activities not connected with the 
Government position of the official. The excepting of specific payments, which 
in most circumstances could not be construed in any event as coming within 
the term ‘salary * * * in connection with’ the employee’s Government services, 
may create doubt as to the scope of the prohibitions of section 209,” 

This matter appropriately could be dealt with in the committee report by a 
statement to the effect that private compensation not paid for or in connection 
with the employee’s services as a Government official is not prohibited (unless, 
of course, by other statutory provisions or regulations), even though not of a 
type specifically enumerated as an exception in the committee print. The 
report should emphasize in addition that the legality of any payment from a 
private source not enumerated among the exclusions would be tested by refer- 
ence to the general prohibitory language of the first paragraph of section 209, 
as is done under existing law (18 U.S.C. 1914). 


Item (2). ANALYSIS OF BRIBERY PROVISIONS OF H.R. 2156 


Section 201 would become the basic bribery statute replacing the present see- 
tions 201-208, 211-213 of title 18. The basis for this proposal is to be found in 
the 1958 staff report of the Antitrust Subcommittee of the House Committee 
on the Judiciary. This report contains objections to the absence in present 
legislation of a uniform definition of a “bribe” and the alleged lack of full 
coverage of potential, present, and past Government employees. It also points to 
the necessity for the Government to prove as an element of the crime the specific 
intent to influence or the intent to be influenced in an official action. 

Section 201 would be retitled “Bribery of Public Officials’ and subsection 
(a) would preface the subsequent parts of the section with definitions of what 
constitutes a “bribe,” of those persons who are to be included within the ambit 
of the section under the term “public official,” and of those Government actions 
which are to be protected under the term “official act.” 

‘Bribe” is to be defined as “money or other thing of value, or promise thereof.” 
The definition goes on to set forth various examples of things of value “without 
limiting the generality of the foregoing,” and includes in the list words such as 
“advantage,” “benefit,” and “opportunity” which themselves lack precise defini- 
tion. Since the single phrase “thing of value” covers all of the various subdefini- 
tions set forth, the need for a further definition of “bribe” is not apparent. 

“Public official” is defined as Members and Delegates to Congress, Resident 
Commissioners, officers, agents, and employees of the Government in the exect- 
tive, legislative, or judicial branch or in any agency, and jurors. This definition 
would appear to include all actual public officials as they are variously defined 
in the various sections of chapter 11. However, it would not appear to com 
prehend persons who act for or on behalf of the United States but are not actual 
officials, and thus the definition falls short of present law.’ Compare United 
States v. Levine, 129 F. 2d 745. 


1 The use of the word “agent” would appear to fall short of this result, since conceivably 
a person could act for the Government or for a department and yet not fall within the 
legal definition of an “agent.” 
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The definition of “official act” starts by defining the “act” itself as “any 
decision, judgment, verdict, recommendation, action, inaction, vote, abstension, 
attention, or neglect * * * on any question, matter, cause, suit, proceeding, or 
controversy.” All of the concepts in the first part of the definition are com- 
prehended within the wording of the present section 201, “decision or action. 
The second part is the same as the wording used in the present section 201, 
except for the addition of “suit” and “controversy.” It is suggested, therefore, 
that any new definition enacted into law be taken from the present section 201, 
with, at most, the addition of the two words “suit” and “controversy.” 

Moreover, there is one other troublesome aspect of this definition, in that it 
includes within “official act” things that are the very opposite After the 
language quoted above, the definition goes on to state that it includes “any 
commission, aid in committing, collusion in, or allowance or facilitation of any 
fraud on the United States, or commission or omission of any act in violation 
of his lawful duty.” These actions, far from being official acts in the usual 
sense, are in really ultra vires, and it is awkward and confusing to group them 
in the same definition with actions that are “official” in the generally understood 
sense of the word.” The better approach is that which is used in the present law, 
which recognizes that a bribe to get an official to collude in a fraud or to violate 
his lawful duty, while equally as reprehensible as a bribe to influence his official 
action, nevertheless involves a separate and different purpose. 

The substantive provisions of the proposed new section 201 add a new concept 
to the present bribery laws The payment of something of value will become 
criminal not alone when the payment is made with intent to influence an official 
act. but also when the payment is made merely “for or because of” such act 
The basis for this new approach is that payments in such circumstances give the 
appearance of having been made for the purpose of influence, and this very ap- 
pearance is itself improper. On the other hand, actual intent to influence, 
although present, might be difficult to prove. We are not prepared to say, on 
the basis of our experience with the bribery laws, that proof of intent is such an 
insurmountable barrier as to justify the elimination of this element. Nor are 
we prepared to say that the same stringent penalties should attach when intent 
to influence merely appears to be present but cannot be proved as should attach 
when actual intent can be demonstrated 

Moreover, the payment of a bribe is prohibited not alone to a public official 
but also “at the direction or with the consent of” such official. When such 
payment is made to a third party with the official's connivance in order to in- 
fluence his action it would appear to fall within the traditional concept of an 
indirect bribe. The evil is less apparent, however, when the payment is made 
toa third pary merely upon the happening of an official action.* 

The full extension of the inhibitions of section 201 is shown by consideration 
of subsection (b) (3), which forbids the payment of anything of value at the 
direction of “any publie official for or because of any actual or purported official 
act.” [Emphasis added The apparent intention of the paragraph, as shown 
by its further language, is to penalize such payments only in circumstances in 
which the publie official who receives them or at whose direction they are made 
is thought to have had an actual influence on such act. The language, how- 
ever, goes beyond the apparent intention, and can be read to include acts that 
neither the official nor the payor have any connection with 


7As an example of the difficulty caused by this grouping of two contradictory concepts 


in one definitior it should be borne in mind that the bill prohibits payments “for or 
because of" an official act In the usual type of official act, the payor knows that he is 
making his payment because of It But if the custodian of Government property sells 
it without authority for his own benefit. he is committing a fraud on the Government. The 
payment that the purchaser makes to him is “for or because of” this fraud, and this is 
so even if the purchaser is unaware that the property he is buying belongs to the Govern- 
ment and thus has no knowledge of the fraud Strictly followed then, the language of 





the definition, read into the substaintive parts of the 
is engaged in unintentionally and unknowing 


‘There is also a question whether all payments made to public officials by outsiders 





l, can make criminal conduct whicl 


because of their official acts are necessarily improper and give even an appearance of 
evil Private parties might offer such payments in full belief that they were proper, and 
hence without warning of their illegality One example is the private offer of a reward 
collectible by public officers among others, for the apprehension of a criminal 

‘For example, if a public fficer declines a privately offered reward for apprehending a 
criminal because the rules of his department forbid him to accept it, but suggests that the 
money be given to a charity, the money would thus be paid to the charity at the officer's 
direction, or at least with his consent The impropriety of such an action is diffieult to 


percel ve 


SSBO0 0) “ao nt ’ oO 
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An interpretive problem may arise in regard to paragraph (2) of section 
201(b). This paragraph prohibits the payment of bribes to “any person being 
about to become a public official.” The language does not make clear at what 
point prior to his final appointment a person is “about to become a public 
official.” 

Section 201 poses a language difficulty in subsection (c), which applies to the 
recipients of “bribes."’ In attempting to cover the payment of things of value 
made not to a public official himself but to others at his direction, the bill Says 
“whoever * * * asks, demands, exacts, solicits, seeks, accepts or receives, or 
agrees to receive any bribe * * * to any person at his direction or with his cop. 
sent.” It is difficult to see how a person can be said to have accepted, or agreed 
to receive, or even to have asked, demanded, exacted, solicited, or sought some 
thing “to any person.” The additional words “at his direction or with his cop. 
sent” add difficulty if the language is subjected to grammatical analysis 

Moreover, since paragraph (1) of the same subsection does not contain the 
words “being a public official,” it would appear to apply to persons who im. 
personate public officials and in such pretended capacity solicit bribes. It fg 
not clear whether the drafters intend that result. Paragraph (2) also lacks the 
words “being a public official,” but probably a person who is not such or is not 
about to become such could not intend or agree to be influenced in an official 
act, however much the briber might believe that the bribee has such intent or 
has made such agreement.’ 


Item (4). APPLICABILITY OF 18 U.S.C. 281 To RETIRED OFFICERS OF THE ARMED 
FORCES 


It is the view of the Department of Justice that retired officers of the Armed 
Forces who represent other persons in the sale of anything to the Government 
through the department in which they hold their retired status are subject to 
the criminal sanctions of 18 U.S.C. 281. In our view, it is not the second but the 
first paragraph of the statute which makes the sanctions applicable. The first 
paragraph creates a general prohibition enforceable by criminal sanctions 
which is applicable to all Government employees. The first sentence of the 
second paragraph creates an exemption to the general prohibition for retired 
officers, who by reason of their commissions are Government employees. The 
second sentence then limits the exemption so that it does not apply to retired 
officers if they engage in sales representation activities. The exemption being 
limited to exclude such activities, retired officers thus remain criminally lable 
under the first paragraph of the section if they engage in them 

The Government urged, and the court accepted, this view in United Stateav 
Gillilan, et al., E.D. N.Y., in which the first count of the indictment charged 
a conspiracy between Admiral Gillilan (ret.) and others to have the Admiral 
violate section 281. The defendants’ motion to dismiss this count was dented 
Sil) 

i 


by the court. All the defendants, including Admiral Gillilan, were tried and 
convicted on the first 11 counts of the indictment. We are appending to this 
comment a copy of the Government's brief on the issue, and of the colloquy in 
which the court set forth its acceptance of the Government's position. The two 
pages containing the notation “29 Jan. 1960" is part of the transcript of the 
court's statement after a verdict of guilty was rendered 


UNITED States District Court, EASTERN DISTRICT OF NEW YORK 


United States of America v. Charles H. Gillilan, Albert A. Finer, Joseph E 
Snyder, Apex Distributing Company, Inc., Wilshire Sales Associates, Tne, 
and Melrose Corporation, Defendants 


GOVERNMENT'S MEMORANDUM OF LAW 
Ntatement 


This memorandum is in opposition to a motion by the defendants for an 
order dismissing count one of the indictment on the ground that it fails to state 
an offense against the United States 





6 The proposed sec. 202, dealing with the bribery of witnesses, follows in general the 
form of section 201, and is subject to the same general comments For this reason, we a 
not set forth a separate analysis of the secti 
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Point One 


Count one of the indictment properly charges an offense against the United 
States. 

Count one of the indictment charges the defendants, Charles H. Gillilan, 
Albert A. Finer, Joseph R. Snyder, Apex Distribution Company, Inc., Wilshire 
Sales Associates, Inc., and Melrose Corporation with conspiring together and 
with each other to violate title 18, United States Code. section 281, by having 
the defendant, Charles H. Gillilan, Rear Admiral, United States Navy (retired), 
a person prohibited by section 281 from representing anyone in the sale of 
anything to the Government through the Department in which he holds a 
retired status, directly and indirectly receive and agree to receive compensation 
for services rendered and to be rendered by him in relation to contracts and 
other matters in which the United States was a party, before the Department 
of the Navy, and represent Apex, Melrose, and other concerns in the sale of 
concentrated flavorings to the United States through the United States Navy. 

It is not disputed that one may conspire to have another commit an illegal 
act, which, if committed by the former, would not constitute a crime on his part. 

(a) A retired officer is an officer of the United States within the meaning of 
title 18, United States Code, section 28] 

Section 281 of title 18, United States Code, insofar as is pertinent here, reads 
as follows: 

‘Whoever, being a Member or Delegate to Congress * * * or other 
officer or employee of the United States or any department or agency 
thereof, directly or indirectly receives, or agrees to receive, any com- 
pensation for any services rendered, either by himself or another, in re- 
lation to any * * * contract * * * or other matter in which the United 
States is a party or directly or indirectly interested, before any department, 
agency, court-martial, officer, or any civil, military, or naval commission, 
shall be fined not more than $10,000 or imprisoned not more than 2 years, or 
both; and shall be incapable of holding any office of honor, trust, or profit 
under the United States 

“Retired officers of the armed forces of the United States, while not on 
active duty, shall not by reason of their status as such be subject to the 
provisions of this section Nothing herein shall be construed to allow any 
retired officer to represent any person in the sale of anything to the Gov- 
ernment through the department in whose service he holds a retired status.” 

It is clear from the second paragraph of section 281 that Congress recognized 
what has long been held by the courts; i.e., that a retired officer remains an officer 
of the United States despite his retired status 

See United States v. Tyler, 105 U.S. 244 (1881) (retired officer still an officer 
and therefore qualified for longevity pay) ; Captain Tyler’s Motion, 18 Ct. Cl. 25 
1883) (retired officer not permitted to act as attorney for claimants against the 
United States under predecessor of 18 U.S.C. 288); Wood vy. United States, 107 


U.S. 414, 417 (1882) (“* * * the officers of the Army on the retired list are part 
of the Army of the United States’’) ; Kahn v. Anderson, 255 U.S. 1 (1921) (re- 


tired officer competent to sit on a court-martial as an officer in the military serv- 
ice of the United States) ; White v. Treibly, 19 F. 2d 712 (D.C. Cir. 1927) (retired 
officer is still subject to jurisdiction of Navy for purposes of commitment to 
mental institution, citing Tyler case, supra) 

In 1912, the Attorney General of the United States (29 Op. Atty. Gen. 397), in 
construing the position of a retired officer with specific reference to the predeces- 
sor of section 281, stated that a retired officer was an officer of the United States 
within the meaning of that statute, saying at page 399: 

“It was clearly within the power of Congress to make the statute com- 
prehensive of everybody in the employ or pay of the Government, and the 
nature of the case called for a general, rather than for a limited, designation 
of the persons to be prohibited.’ 

Finally, in Morgenthau v. Barrett, 108 F. 2d 481 (D.C. Cir. 1989), the court 
held that the petitioner, an Army captain, was barred by the predecessor of 
section 281 from practicing as an attorney before the Treasury Department. It 
was this decision which resulted in the amendment of the statute in 1940, 

(b) The intent of Congress governs the construction of section 281 
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In construing the meaning of title 18, United States Code, section 281, the 
court should look to the intent of Congress Although the statute is penal in 
nature 

‘No rule of construction * * * requires that a penal statute be strained 
and distorte in order to exclude conduct clearly intended to be within its 
scope, nor does any rule require that the act be given ‘the narrowest mean 
ing’.”’ 

United States vy. Ray 02 U.S. 40, dov (1938 
And in Osaka Shonsen Liv v. United States, 2300 U.S. OS, LOL (1986) the court 


stated 


* * 





the object ol j nstruction or other statutes 
is to ascertain the leg itive intent les, as in those of 

a different character, ‘if the nige be ‘ 
It is clear, therefore, that thi ere fact penal does ne 
obviate the necessity for the « { rs gress in enacting 
the statue. As the court pointes Ntate Bergs 119 F. Supp 


£90. 462 (D.C.D.C. 1954), 
‘In the interpretation of stat tion of the ourts Casily 








stated It is to construe the itis ‘ “Zz efte » the intent of 
Congress 

(C) Congress tntended ti tf the pe j > j raph one 
of section 28ST continue to apply tor f ‘ , f 

f anuthing to the Government throu the cot 
hold a retired atatus 

In order to determine the intent of Congress 
section 281 exempting retired officers fro ertain of ! 
graph one, it is necessary to examine the legislative } 

Citation of judicial authority to the effect that a retired I 
cer of the United States is irrelevant if Congress, when passing t Star. 1 
IMO, which added the second paragrapl the predece =] 
tended to ompletely exempt retired flicvers fror the yx sion of the 
first paragraph of the section. The Government's position, } eve that the 
legislative history shows no such complete exemption, | nm the trary, den 
onstrates that Congress believed at that time that the receipt of ry ition by 
a retired officer for selling to his former department was sti ‘ v | hited t 
this section 

H.R. 9024, 76th Congress, 3d session, as originally introduced by Congresst 
sell, contained only the first sentence of what is now the second paragraph of 
section 281 “Retired officers of the armed forces of the United State vhile not of 
active duty, shall not by reason of their stat as such be bject to the prov 
sions of this section.” Apparently this original wording is the result of the 
decision in the Vorganthau case, supra, where the irt mpathized with the 
retired officer but stated it could not sustain his position ntil Congress passed 
legislation taking retired officers ont of the prol if the predecessor of 


section 281 


When reported from the House Committee on Military Affair the bill was 


amended by the addition of the language which is now the second sentence of 
the second paragraph of section 281 In discussing this change, House Report 
23350, accompanying the amended H.R. 9024, stated 
“The amendment adopted by the committee is intended to continne the 
prohibition against the sale of anything to a department by an. officer 
formerly actively concerned with that department. It applic nly to repre 
sentation in the actual sale of goods, and does not apply to employment and 
the other activities of any corporation or other perso wh as manufa 


turing.” 
The bill as amended was passed after the Senate Committee on Military Affairs 
adopted the House report 
This therefore Is nof the case of the enactment f i! enrire ry eV penal 
statute. This is an amendment to an existing statute, exempting retired officers 
from certain provisions of the first paragraph, but clearly not exempting ther 
from the prohibition on them as officers of the United States from directly 


indirectly receiving compensation for representing anyone in the sale of anything 
to the Government through the department in wl ey hold a retired forces 

In 1957, the 12th report of the Preparedness Investigating Subcot ttee of the 
Committee on Armed Services, U.S. Senate nder authorit f Senate Resolu 


' 
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tion 48, Roth Congress, Ist session, dealt with conflicts of interest in armed 
services. 

In the introduction to this report, issued over the signature of Senator Johnson 
as subcommittee chairman, reference is made to the extent of the military pro- 
curement business in the United States. The report makes it clear that the 
subcommittee was aware of the problem that arises when large numbers of mili- 
tary and civ jlian emy] loyees of the military departinents pass into jobs in private 
industry While stating that there is nothing basically unethical in the switch 
from military employment to industry, the report says at page re 

“At the same time, certain conduct and practice arising in consequence 


of such transfers have been prohibited under acts of Congress. * * *” 
j The report goes on to say at page 2 


“In essence what they seek to avoid on the part of former employees is 
the unfair use of information gained, or friendship formed, or prestige ob- 
tained while employed by the Government Statutes prohibiting retired 
officers from representing any person in sales through the department from 
which retired or prosecuting a claim therein serve a prophylactic as well 
as a curative purpose; they go to the very heart of the problem of deterring 
the use of influence in former employment 





* . . * * * > 


‘The statutes specially applicable to retired Regular officers and Reserve 


i officers, who have retired but are not otherwise exempted, deal with sales 
toand the prosecutior of claims against the United States 
A criminal statute Is U.S. 281) prohibits retired officers (under 
penalty of a fine of not more than $10,000 or imprisonment for not more than 
one year, or both) [sic] from representing ‘any person in the sale of any 
thing to the Government through the department in whose service he holds 
a retired status.’’ 


On page 3 of the report, the following appears 
‘Sections 281, 283, and 284 of title 18 of the United States Code, and 
section 100 of the Revised Statutes (5 U.S.C. 99), so-called conflict of interest 
statutes, apply to persons who are, or who have been, officers or employees 
of the United States 


CONCLUSION 


Since the language of section 281 clearly indicates that the receipt of com 
pensation by a retired officer for representing anyone in the sale of anything to 
the United States through his former department is prohibited, and since the 
intent of Congress, which must be considered by the court in construing the 
uch sales, the penal provisions of the first 
paragrap! ere t e continued, defendants’ motion should be in all respects 


denied 


section. was that with respect to 


Respect t bmitted 
CORNELIUS W. WICKERSHAM, Jr., 
T’ Ss (frorney Kasatern Diatrict of New York, 


{ttorney for the United States of America 
Martie L. McCann 
{asiate fl’ N Attor 
‘) ( }) 
(During the afternoor ex of Oetober 20, 1959. the following occurred :) 
Mr. Greenserc. If Your Honor please, before I decide whether to accept Your 
Honor’s suggestion about a recess, you indicated heretofore that you intended 


to give your decision with respect to the motion addressed to count 1, and perhaps 
It would be appropriate to do so at this time, if Your Honor sees fit 

The Courr. Well, I do not have the statute with me, but I think it is copied 
in the Government pretrial memorandum 

Miss McCann. It is, Your Honor 

The Covy And I have that 


Mr. G llere it ir H 

The Cour I huve it 

There is very very little case authority for any of the provisions of section 281 
title 18. and | ive been able to find none whatever presenting a case similar to 
the one we have on trial here today 
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When I looked at the statute at the time you made your motion to dismigs 
count 1 on the ground that it did not state an offense, I thought there might be 
a contradiction or inconsistency between the second and the third sentences of 
section 281. 

I have since read the section again, and I find that there is no inconsisteney 
between them at all. . 

I find, and it is clearly apparent to me, that the intent of Congress was jp. 
cluded in the third sentence which proscribes any retired officer from engaging 
in any transactions in an agency or department with which he was formerly 
associated. 

The reason for it is this: 

That while the second sentence excepted from the provisions of section 28] 
retired officers, it was not the intent of the Congress to permit a retired officer 
to engage in any transactions with an arm of the service or an agency of the 
Government with which he personally had been associated 

The Congress apparently felt that his influence might be so strong with that 
department that he would enjoy a competitive advantage over others 

I therefore deny your motion to dismiss count 1 of the indictme 

Incidentally, I think it might be appropriate for me since Il 
the second and third sentences of 281 to specifically read them 


have referred to 


The second sentence is the first sentence of the second paragraph, and it reads 
as follows 

“Retired officers of the Armed Forces of the United States, while not on active 
duty, shall not by reason of their status as such be subject to the provisions of 
this section 

There is no doubt in my mind that the Congress intended to exce 
extent, retired officers, but they did not intend to go all out, ay 
added the following sentence which says 
“Nothing herein shall be construed to allow any retired officer to represent any 





vt, to a limited 
rently, so they 


: 
I 


person in the sale of anything to the Government through the department in 
whose service he holds a retired status.” 

I think that is very clear and very specific 

Mr. GREENBERG. And I submit, if Your Honor please, that the last sentence 
which Your Honor read does not say that it shall be a crime if he shall do go, 

The Court. I think the choice of language was not quite the best that could 
have been used, but I think it is clear that that is what the Congress meant 

Mr. GREENBERG. Well, I think if they had meant that, they had appropriate 
words to express their meaning, and not having said it, they did not mean It. 
They certainly had appropriate words in the first paragraph of this section 

However, I am not going to re-argue the motion 

The Court. Very well 

The trial then proceeded to other matters 


7 = * 7 > . * 
The Court. I am going to deny all your motions, but I think I ought to make 
sOme comment on that part of your motion which is addressed to count 1 


Mr. GREENBERG. Yes, Your Honor 
The Court. As you know, section 281 was enacted some hundred years ago, I 


believe in its original form that it referred only to Members of Congress 
rT ] 


It was amended on several occasions thereafter until it assumed the form of 
the present statute; that is, paragraph 1 of the present statute 


In 1940, an amendment was proposed. That amendment would have added the 
first sentence of the second paragraph of 281 

While the committee in charge of the bill had it under consideration, the Com 
mittee on Military Affairs of the Senate recommended that there be added t 
this proposed amendment what is now the second sentence of the second para- 
graph of 281, in exactly the same language in which it appears in the statute 
now, except that the word “Provided, or the words, “Provided, however, 
preceded this proposed recommendation of the Committee on Military Affairs 

I think it would have been | 


etter draftsmanship if they allowed the recom- 
mendation to retain the form suggested by the committee, but they did not and 
they separated it into two sentences 

Nevertheless, there is no doubt in my mind that it was the intent of Congress 
to proscribe the sale by a retired officer of the United States to any agency or 
department of the Government in which he had a retired status 

I stress 281 because we discussed that at various times during the course of 
the trial 


* . oe * . o 
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DECEMBER 10, 1956 
MEMORANDUM FOR THE ATTORNEY GENERAL 


Re: Conflict of Interest Statutes 


In accordance with your request there is attached hereto a comprehensive 
study of the principal conflict of interest statutes, prepared in this office. 
The study concerns itself only with the six principal statutes in this area. 
Other laws of the same general character but of limited application are not 
considered. 


The memorandum constitutes an extensive source of information on each 
statute. Its object is to serve as a basis for an informed appraisal of th 
present validity or sufficiency of each of these laws in the light of their 
purpose and meaning and in view of the current requirements of government. 
No specific recoumendations are proposed but both the strength and the weak- 
ness of each statute are examined. 


Tne study traces in detail the legislative history of each of the six 
statutes and its interpretation by the courts and the Attorney General. 
Recommendations or suggestions which have been made for the amendment or 
repeal of each statute are considered and evaluated. Although each law is 
analyzed in a separate chapter, its inter-relationship with any of the other 
enactments is explained when conducive to an understanding of its meaning. 
One chapter is devoted to an analysis of the Celler subcommittee criticisms 
of the partial exemption of WOCs from the conflict of interest statutes. 


The memorandum contains a number of references to unpublished opinions 
and communications of the Attorney General and other officers of this and 
other departments. Although none of these references is believed to contain 
information which should not be permitted general or public disclosure, the 
fact that some or all of them may be confidential in nature snould be kept 
in mind with regard to dissemination of this memorandun. 


Frederick W. Ford 
Acting Assistant Attorney General 
ffice of Legal Counsel 
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The Conflict of Interest Statutes 


Introduction 


The main body of Federal law dealing with the problem of divided 
loyalties on the part of Government officers and employees and familiarly 


known as the conflict of interest statutes recently has been the subject of 


considerable criticism rious law review articles have pointed out defi- 
ciencies in these sts es. Some commentators consider the statutes too 
parrow, others broad. Committees of Congress have addressed themselves 


periodically to the problem, the Douglas subcommittee in 1951 recommending 
an elaborate revision of the law and the Cellar subcommittee in 1956 criti- 
cizing the partial exemption of WOCs from these statutes. Individual 
Congressmen from time to time have introduced bills to amend one or more of 
the conflict of interest statutes, and legislation is passed every year 
exempting individuals by name or title from the application of these laws. 
The Congress has enacted important legislation, such as the Defense Produc- 
tion Act, providing partial or complete exemption from the conflict of 
interest laws for large groups of government personnel, particularly those 
serving in advisory capacities or as WOCs. In 1954 the Attorney General 
recommended specific legislation to the Congress to amend the principal con- 
flict of interest statute dealing with former employees (15 U.S.C. 234) and 
to repeal another (5 U.S.C. 99). The Department of Justice over a period of 
many years has studied the defects of these statutes but has never evolved 
& comprehensive revision of the law which it has considered a satisfactory 
substitute for existing law. 

In view of these circumstances and the interest of the Administration 


in assuring high standards of loyalty and integrity on the part of Government 
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employees the Attorney General directed that a thorough study be undertaken 
of the meaning of these statutes as expressed in their legislative history 
and as interpreted by the courts, the Attorneys General and commentators. 
This memorandum is the result. Specific criticisms of the statutes and 
recommendations for their amendment are considered and evaluated in the 
light of their purpose and current needs of Government. 

The statutes usually comprehended as within the term “conflict of 


interest statutes" are six in number: 


(1) R.8. 22 i U.S.C. 99) prohibits (without penal pro- 
vision) a cer or employee, for two years after 
leaving a department, from prosecuting in a representative cape- 


city claims against the U. S. pending in any department during 
his incumbency. 


(2) 18 U.8.C. 281 prohibits, with certain exceptions, men- 
bers of Congress and other officers and employees of the U. S. 
from receiving compensation for any services in relation to pro- 
ceedings in which the U. S. is a party or directly or indirectly 
interested, before any department, agency, court martial, officer, 
or any civil, military, or naval commission. 


(3) 18 U.8.C. 283 prohibits, with certain exceptions, 
officers employees of the U. &. from acting as agent or 
attorney for prosecuting any claim against the U.S., or aiding 
in the prosecution of any such claim, or receiving any form of 
compensation for any such assistance. 


(4) 18 U.S.C. 284 prohibits former officers and employees 
of agencies of the U. 5. from prosecuting in a representative 
capacity claims against the U. S. involving a subject mtter 
directly connected with which they were employed or performed 
duty for a period of two years after their employment has 
ceased. 


(5) 18 U.8.C. 434 prohibits persons interested in the profits 
or contracts any business entity from acting as an officer or 
agent of the U. &. for the transaction of business with such busi- 
ness entity. 


(6) 18 U.8.C. 1914 prohibits Government officials and employees 
from receiving any a in connection with their services as such 
from any source other than the Government of the U. S., or the 
treasury of any State, county, or mmnicipality, and prohibits the 
making of any contribution to any Government official or employee 
for services performed by him for the Government. 


ea 
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Sections 218 and 282 of title 15, United States Code, and certain other 
provisions of law, while they are of the same general character as those 
l’sted above, are of limited application and are not generally comprehended 


within the term “conflict of interest statutes." 
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18 U.S.C. 281 


A. Legislative History 


This statute prohibits the rendering of services of any kind for conm- 
pensation by officers or employees of the Government, including meubers of 
Congress, before any department, agency, court-martial, officer or commis- 
sion in connection with any matter in which the United States is a party or 
is interested. Section 281 provides as follows: 


"Whoever, being a Member of or Delegate to Congress, or a 
Resident Commissioner, either before or after he has qualified, 
or the head of a department, or other officer or employee of the 
United States or any department or agency thereof, directly or 
indirectly receives or agrees to receive, any compensation for 
any services rendered or to be rendered, either by himself or 
another, in relation to any proceeding, contract, claim, contro- 
versy, charge, accusation, arrest, or other matter in which the 
United States is a party or directly or indirectly interested, 
before any department, agency, court martial, officer, or any 
civil, military, or naval commission, shall be fined not more 
than $10,000 or imprisoned not more than two years, or both; 
and ehell be incapable of holding any office of honor, trust, 
or profit under the United States. 


“Retired officers of the armed forces of the United States, 
While not on active duty, shall not by reason of their status as 
such be subject to the provigions of this section. Nothing here- 
in shall be construed to allow any retired officer to represent 
any person in the sale of anything to the Governwent through the 
department in whose service he holds a retired status. 


"Tis section shall not apply to any person because of his 


membership in the National Guard of the District of Columbia nor 
8 


to any person specially excepted by Act of Congress. (June 25, 


1945, . 645, 8 1, 62 Stat. 697; May 24 , ch. 139, 6 6, 

Stat 

The first paragraph of this section is in all important particulars 
the act of June ll, 16604, }th Cong., ist sess., ch. 119, 13 Stat. 123, an 


act relating to Members of Congrees, Heads of Departments, and other 
officers of the Government. 


The act was derived from the bill introduced by Senator Wade. (Cong. 


Globe, p. 93, Dec. 22, 1863). ‘The original bill applied only to members of 
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Congress. It would have prohibited them from receiving compensation in con- 
nection with departmental proceedings, as the act presently provides, but 
it also would have prohibited them from appearing as counsel, attorney or 
agent, with or without compensation, in any case or proceeding before any 
court in which the United States wes a party or directly or indirectly 
interested. 

The bill was reported from the Committee on the Judiciary with amend- 
ments. One of these amendments struck out the provision prohibiting members 
from practicing or rendering services in connection with court proceedings 


with or without compensation. Senator Trumbull, Chairman of the Judiciary 
1/ 
Committee, explained the amendment (Idem, 555, Feb. 10, 1864): — 


"/The7 words proposed to be stricken out prohibit a member of 
Congress from attending to any business whatever in any court, 
before any Department of the Government, either with or without 
compensation. If the bill as it was introduced were to pass no 
member of Congress would be permitted to act before any of the 
Departments or in any of the courts of the country anywhere, 
either with or without compensation. The committee propose to 
strike that out. By the subsequent provisions of the bill it will 
be seen that, as the committee report it, they propose to restrain 
members of Congress and clerks in the Departments and heads of 
bureaus from receiving a compensation from any person for doing 
any business before any Department or any commission or anywhere 
else except in the judicial tribunals of the country. The bill 
ac reported by the committee does not prohibit members of Congress 
from practicing in the courts of the country; but it does pro- 
hibit them from appearing before courts-martial, commissions, 
Departments, bureaus, or anywhere else for a fee or considera- 
tion received from any one." 


The deletion of the provision prohibiting Members of Congress from practicing 
or rendering services in connection with court proceedings with or without 

compensation was agreed to (Id., 555). The provision prohibiting congressmen 
from receiving compensation for services before Departments was then amended 
to apply the same restriction to heads of Departments and bureaus, clerks or 


other officers of the Government (Id., 555). The Committee also proposed to 
TToat) che e 

a/ All the following Cong. Globe references to the Senate debate are on 

Feb. 10, 1364 (and possibly Feb. 11). 


o 5 < 
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edd court-uartial proceedings to the list of matters to which the prohibition 
extended (Id., 555). Senator Johnson protested against the inclusion of 
court-martial proceedings on the ground that other influences upon the judges 
of a court-martial are nuch stronger than the influences that a counsel can 
bring to bear because of the fact that he is a member of Congress. In the 
course of his argument Senator Johnson referred to the purpose of the act 
(Id., 555-6): 


"Now, I suppose that the only ground upon which it is proper-- 
and to that extent I agree with the policy as a good one--to ex- 
clude members of Congress who happen to be professional men frow 
prosecuting their profession is, that in certain cases they are 
imagined to have, because they are members of Congress, an in- 
proper influence upon the bureau or the Department or the tribunal 
before which the case is to be tried. A clerk in these Departments, 
whether at the head of a bureau or anywhere else, or a Secretary 
of a Department is, in contemplation of law, thought to be more 
or lese under the influence of members of Congress; and from a 
desire to gratify a member of Congress he may at times decide un- 
justly as against the Government, or at least erroneously. He 
trusts to the member of Congress. He believes that his state- 
ments are true because of the character which every member of 
Congress is supposed to possess; and acting upon that, he decides 
accordingly; as very often what decision is to be given depends 
upon the authenticity of the facts which are laid before the 
particular Department.” 


Senator Trumbull pointed out to Senator Johnson that the bill would not 


prevent him from appearing before a court-martial provided he were willing to 
forego ea fee. 

Senator Fessenden considered the measure sound because the time of all 
Government officers, except Congressmen, 


“ought to be, necessarily, taken up in the discharge of their = 
duties for which they receive pay. With regard to us /Congressmen/, 
the greater part of our time is so, or ought to be so appropri- 
ated. * * * TI think this rule is a sound one. If we do not give 
our whole time to the Government we ought at least to see that we 
are not mixed up in affairs with which the Government are con- 
nected by which we may be influenced in the discharge of our public 
duties. 
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"All these matters, in which the interests of the Government are so 
particularly connected, and are perhaps adverse to the intereste of 
individuals, are not such matters as we should engage in; for I 
hold that having accepted our offices and taking the pay that we 
receive for the services we render, and being members of the 
Government itself, we should take care to keep not only our time 
ready for the service of the country, but our minds also in such a 
estate that they are unbiased in their action with reference to 
public affairs. More particularly do I hold it not only advisable 
but essential that we should receive no fees with reference to such 
matters, although I see no impropriety in it as a general rule, and 
do not wish to cast the slightest reflection on anybody. I believe 
the true doctrine is that as public servants, acting in the capa- 
city and the high capacity we do, we should keep ourselves in regard 
to the affairs of the Government entirely clear of everything which 
might tend to cast a bias on our minds in reference to any par- 
ticular matter or similar matters at any subsequent period. * * # 
[Menbers/] of Congress should devote themselves in all these matters 
particularly to their own duties, keeping clear of any complica- 
tions with others that might in any way bias their opinions or 
affect their action." (Id., 556-7) 


Senator Foster thought it particularly important that the prohibition 
of the act extend to court-martial proceedings because the promotions of 
military officers, who sit on a court-martial, are dependent upon Senate con- 
firmation and, therefore, such persons ure particularly susceptible to in- 
proper influences by meubers of Congress ("at least members of this body 
[Senate and I would not discriminate between the two Houses in that respect"). 
(Ia., 557-) 

Senator Hale emphasized that he considered the bill a reflection on the 
character of the legal profession (Id., 559-560). He also thought the bill 
as amended to strike out reference to court proceedings still prohibited 
“members of Congress from appearing as counsel anywhere in any matter in which 
the United States is a party" (Id., 550). Senator Fessenden assured 
Senator Hale that the bill in the form in which the Judiciary Committee pro- 
posed its amendment would not prevent a Congressman from appearing in the 
civil courts. Senator Hale then referred to the fact that as a consequence 


of the Civil War then in progress the jurisdiction of courts-martial had 
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Senator Cowan moved to amend the bill to exclude from ite application 
members of Congress. The amendment was rejected and the bill was passed with 
the amendments recommended by the Judiciary Committee (Id., 562, Feb. 10, 186%). 
The bill subsequently was passed by the House (Id., 2773, June 6, 1864). 

The amendment of section 281 accomplished by the 1909 revision of the 
Penal Code resulted in no significant changes. As explained by the Joint 
Committee on the Revision of the Laws, “in addition to a slight transposition 
of language /this section] has been broadened so as to apply to Members of 
Congress from the time of their election and before qualification and during 
their continuance in office; and also so as to include Resident Commissioners 
from any Territory of the United States" and "a few additional minor changes" 
were made. (Sen. Rep. 10, Part 1, 60¢%h Cong., lst sess., p. 15.) The only 
controversy with respect to this revision occurred on Feb. 12, 190 and con- 
cerned Senator Borah's proposal to amend the revised section (sec. 115) by 
extending its application to proceedings before courts. Senator Borah said in 
explanation of his amendment (42 Cong. Rec. 1395): 

‘This section purports to preclude a Senator or Representative 

in Congress from practicing where the United States Goverment is 

interested before a Department, or court-martial, or any other part 

of the Government. The same reason should apply with reference to 

practicing in United States courts where the Government is interested 

ag applies to any other Department. 


* * * 


[The/ position of a United States Senator should not be used in the 
courts or elsewhere or in any other way than that of a legisiator, 
and... . he ought not to appear before any Department or court, 
because of the influence or .. . effect that his appearance there 
might have upon those contending against him." (Id., 1896.) 
Various objections were raised to this proposal. Senator Teller thought that 
it would be all right to insert “court” in the section provided the prohibi- 


tion were limited to cases in which the United States had a financial interest 


(Id., 1095-6). Senator Sutherland objected to the amendment because he thought 


5SH00 O 60 pt 
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it would prevent a Congressman from defending criminal cases in U. S. courts 
and because in such cases a Congressman's influence would be no greater than 
that of any other attorney (Id., 1896). Senator Heyburn thought that 

Senator Borah's amendment would constitute too wide a restriction but would 
have approved if the prohibition extended only to cases in which the United 
States had a real interest, as distinguished from a nominal interest or 

simply an interest in maintaining the law (Id., 1896). Senators Teller, 
McLaurin, and Clay thought that Congressmen would have no influence over courts 
anyway (Id., 1697). 

As a result of certain of these objections Senator Borah revised his 
amendment by proposing to extend application of the section to proceedings 
before “any court in any civil cause” instead of before “court” (Id., 1977, 
Feb. 12, 1903). The amendment was rejected (Id., 2125, Feb. 15, 1908) and 
the section was passed as originally proposed by the Special Joint Committee 
on the Revision of the Laws. 

The Senate discussion of Senator Borah's amendment purports to throw some 
light on the intent of Congress in passing the original act in 1564. 


Senator Teller thought that Congress had intended the prohibition of the sec- 


tion to apply only to cases in which the United States had a “financial” 


interest (Id., 1595-6) but conceded that the language of the section covered | 
‘all cases." He also observed that the "primary purpose" of the original 
enactment was "that a Senator or Member should not go before a Department when 

the Department depended largely upon the good will of the Senate or the House 

for its usual appropriations, and he was sunrposed to exercise some influence 

that he ought not to exert” (Id., 1496). Senator Sutherland also referred to 


the "peculiar influences" of Congressmen “in matters before a Department 


or .. . an officer" (Id., 1896 
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The act of October 3}, 1940, 76th Cong., 3d sess., ch. 762, 54 Stat. lvel, 
added to section 231 (then section 113 of the Criminal Code) a paragraph 
relating to the status of retired officers of the armed services. The amend- 
ment read: 

Retired officers of the Arny, Navy, rine Corps, and Coast 

Guard of the United Seavee, While not on active duty, shall not by reason 

of their status as such be subject to the provisions of this sec- 

tion: Provided, That nothing herein shall be construed to allow 

any retired officer to represent any person in the sale of anything 

to the Government through the department in whose services he holds 

a retired status.’ 


The bill (H. R. 9024) provided only the first sentence of the above provision. 


The proviso was edded at the recommendation of the Committee on Military 


Affairs (House Report No. 2330, 76th Cong., 3d sess.). 

The report points out (p. 3) that the bill was necessary because of the 
decision of the United States Court of Appeals for the District of Columbia 
in Morgenthau v. Barrett, 100 F. 2d ‘1 (1939), which construed section 113 
(now 201) as including retired Army officers not on active duty. 

The report said in explanation of the bill (p. 1 

Section 113 of the Criminal Code does not apply to enlisted 
men, and for that reason no amendment as to them is necessary. 
Many officers of the services covered by this bill ee 


are being retired at low rates of retired pay and find that the 
provisions of section 113 are an obstacle to their securing 
eniployment. 


-Though a part of the Military Establishment, retired 
officers not on active duty--the only class to which this bill 
@pplies--are more nearly in a civil than a military status. They 
have no military duties to perform, and though in time of war they 
may be called to duty without their consent, this is a contingency 
to which every citizen is subject. In time of peace their status 
is no different from that of citizens, generally and, as said by 
the court of appeals, their ‘activities are wholly separated from 
official life.' .. . As the primary purposes of the statute seem 
to be to discourage the use of undue or sinister influence by 
those in a position to exert it, and to prevent the loss to the 
Government of time for which officers and employees are paid by 
the Government, and neither of these reasons can have any 
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"I was instructed just yesterday by Attorney General McGranery 
to indicate to the Committee his view, that this statute bars re- 
ceipt of such compensation in court cases. Mr. McGranery, when he 
was @ ,udge, had such a problem before him in a case involving 


j 


Congressman Chudoff ." 3/ 


Attorney General McGranery's instruction does not seem supportable on 


u/ 


the basis of the legislative history of 281. However, section 283 does bar 
an officer of the Government, acting in a representative capacity, from 
prosecuting clains against the United States, with or without compensation, 
and, as section 283 has been interpreted, it makes no difference whether the 
claim is before an agency or a court. Therefore, insofar as court proceedings 
involve claims against the United States, an officer of the United States (but 
probably not a Congressman to whom section 283 probably does not app 
be prohibited from acting therein in 4 representative capacity, regardless of 
whether his service was compensated 

There is no evidence in the legislative history of the original enact- 
ment to suggest that a "matter in which the United States is interested” is 
confined to one in which the United States has a financial or other pecuniary 
interest, despite the statement by Senator Teller during the Senate discussion 
of the 1909 revision of the law that Congress had intended the prohibition of 
the section to apply only to cases in which the United States had a 
financial” interest. This conclusion is supported by opinions of the Attorney 


General and by judicial decisions. 





3/ See Chudoff v. McGranery, 179 F. 24 569 (C.C.A. 3, 1950). 


ocee 
Tnvolve incidental rendering of services in connection with a m 
an agency of the government (other than a legislative or ‘udi 
there is a question whether such services would come under th 
This problem is analyzed in a Departmental memorandum of August 21, 1952 
by Golden N. Dagger re "Question whether Section 251 of Title 1 ; 
applies to practicing before courte.” Also see infra. 
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B. Cases and Opinions 

The constitutionality of section 261 bas been upheld against charges 
that it interferes with the legitimate functions, privileges or rights of 
Genators, impinges upon the authority or powers of the Senate over ite mem- 
pers and that it is beyond the limited powers of the Federal government. 
Burton v. United States, 202 U.S. 34 (1906). A lower federal court recently 
considered charges that the statute is vague and ambiguous and, therefore, 
unenforceable, and held that the "language of the statute expresses with 
reasonable clarity the intent of the Congress which enacted it." U.S. v. 
Quinn, 111 F. Supp. 870 (D. N.¥., 1953), 873. 

The purpose of section 261 was set forth in Burton v. U.S., supra, 
involving the prosecution of a Senator for representing private clients in 
a fraud-order inquiry before the Post Office Department. The court said 
(p. 368): 

"Evidently the statute has for its min object to secure the 

integrity of executive action against undue influence upon the 

part of members of that branch of the Government whose favor 

may bave mich to do with the appointment to, or retention in, 

public position of those whose official action it is sought to 

control or direct. The evils attending such a situation are 

apparent and are increased when those seeking to influence 

executive officers are spurred to action by hopes of pecuniary 

reward." 

The Court also considered that the statute was enacted "to promote the 

efficiency of the public service and enforce integrity in the conduct of... 
5/ 

public affairs" (p. 367). 

The question whether section 281 applies to court proceedings has been 
the subject of several judicial opinions, all of which support the clear 
legislative intent that such proceedings do not come within the prohibition 


For an almost identical expression of the purposes of the section, see 
. §. v. Quinn, 141 F. Supp. 622 (D. N.Y., 1956), G24. See also U. 8. v. 
Adams, 115 F. Supp. 731 (D. N.D., 1953), 734. can 


«We 
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of the statute. In U. S. v. Quinn, supra, O72, the court on the basis of 
the legislative history concluded that the statute "does not prohibit a 
lawyer-congressman from practicing in courts of law or appearing or acting 
as counsel or attorney in any case or proceeding, civil or criminal.” In 
U. S. v. Waldin, 122 F. Supp. 903 (D. Pa., 1954), 904 the court said: 


"The legislative history of the statute clearly indicates 
that the purpose or intention of Congress in including the 
"before any department' phrase was to protect the rigiit of men- 
bers of Congress and Governmental officers and employees, if 
otherwise qualified, to appear as counsel before judicial 
tribunals as distinguished from executive departments, adminis- 
trative agencies, and courts-martial.” 


In U. S. v. Adams, 115 F. Supp. 731 (D. N.D. 1953) the court said at page 73 
that the legislative history of section 281 “would appear to conclusively 
rule out the idee at Congress intended the section to be applicable to 
proceedings before 4 t. The court, supporting its conclusion by refer- 


ence to the purpose of the s* , said (pp. 734-5): 
"Te purpose of the statute is plain. It was aimed at 

preventing Congressmen, officers and employees of the United 
States Government from using the weight of their positions or 
their influence in connection with matters which were to be 
determined before any department, agency, court scartial, officer 
or commission and was to assist in insuring the integrity of 
such departmental determination ‘Cites cases’. A Congressman, 
officer or employee of the United States, in appearing ina 
court before a judge or jury, could have no euch weight or 

influence as might be present if the appearance were before 

some Governmental department or agency. 


8 
= 
n 


"For this Court now to spell into the statute the idea 
that Congress intended to include proceedings before courts 
would be nothing more or less than judicial legislation 
In this connection a difficulty of a practical nature has been presented 
to the Department of Justice. It frequently happens that in representing 4 
client in court an attorney my, and often does, find it necessary to appear 
before a department or agency of government which has an interest in the 


- 16 - 


matter in controversy. Such a situation at once poses a question whether 
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guch ap appearance as an incident to the proceeding in court comes under the 
pan of the statute. An example of this is found in the case of Chudoff v. 
MGranery, 179 F. (2d) 369. In that case Congressman Chudoff appeared before 
former Federal District Judge McGranery as attorney for the defendant in a 
case involving @ postal violation. It appears that after a plea of not guilty 
was entered the Congressman said that he intended to talk to the U. S. Postal 
Inspectors and to the United States Attorney about the case. At that point 
Judge McGranery challenged the Congressman's right to do that under the law. 
later a petition was filed by the Congressman in the court of appeals for a 
writ of mandamus. The court of appeals construed the judge's opinion to be 
that Section 231 "* * * has made it a criminal offense for a Representative 
in Congress, not to try @ case in a United States district court in which 
the United States is a party, but to coumunicate with an ‘agency' of the 
United States, viz., the United States Attorney or members of his staff 
respecting such a trial.” 

In the colloquy between the Judge and the Congressman, the former is 
reputed to have said: 

"It [Section 261/ gces so far, Mr. Chudoff, that if you can try 

@ case without talking to the Assistant United States Attorney 

you will be permitted to do 6o. 
No final adjudication was wade since the defendant pleaded guilty, thus 
rendering the case moot. 

In @ memorandum relating to this precise point, prepared by George R. 
Gallagher, an attorney in the Criminal Division, in March 1946, the following 


statement appears: 


hile to allow the above practice would seem to be outside 
the spirit of the statute in one sense, it is felt that no court 
would tie the hands of a Congressimn in fully protecting his 
client's interest in a case before a court even though doing this 
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may lead him to take a matter before a federal department. It 
would hardly hold that if this need occurred the Congressman 
must withdrew from the case at that point. To hold this would 
be to negative substantially his right to practice before a 
court, and yet this is permitted under the statute. 


* + . 


“Of course there is no denying that such a practice would 
not follow the spirit of the statute, however legally justifiabl: 
as its purpose was to prevent a Congressman from appearing before 


@ department for remimeration. It sliould be borne in mind that 

due to the lack of precedent in a rather nebulous question such 

as this, one is not able to forecast accurately prosecutive i 

policy or judicial attitude if a concrete case should arise. 

Thus, there is no well-defined line of demarcation prescribing an area 

, 2 

within which an officer or employee of the United States appearing in Yederal 
court may safely operate wituout transgressing the prohibitions of the statute, 
On the one hand, the public interest must be protected and the spirit of the 
statute should be observed. On the other hand, the right to protect fully 
the interest of a client in court under the terms of the statute is entitled 
to equal consideration. This is a problem which may address itself to 
legislative consideration. 


+ 


In connection with the legislative history of section 201 it was pointed 


out supra that this history did not support the view that the statute embraced 


only matters or other proceedings in wnich the United States has a direct 
pecuniary interest. The statute refers to a matter or proceeding "in which | 


the United States is a party or directly or indirectly interested. 
Although the legislative history is silent on the nature of the interest 


required, the cases and opinions have been consistent in rendering a broad 





interpretation of this phrase in order to effectuate the policy of the 
- 
statute. The leading case on this point is Burton v. U. S., supra. 
In holdi that a fraud-order inquiry pending before the post-office 
q ok 


department was a proceeding in which the United States, although having no 
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direct money or pecuniary interest in the result, was "directly or indirectly 
interested," the Supreme Court said (pp. 370-71): 


"The statute makes it an offense for a Senator, after his 
election, and during his continuance in office, to receive or 
agree to receive compensation, in any form, from any person, in 
relation to @ proceeding, uwatter or thing before a Department, 
in which the United States is a party, or directly or indirectly 
interested. The scope of the statute is, in our judgment, most 
manifest, and the nature of the offense denounced cannot well be 
made clearer than it has been made by the words used to express 
the legislative intent. The business in respect of which the 
accused is charged to have both agreed to receive, and to have 
received, compensation, was plainly a proceeding or matter in 
which the United States was interested. That such proceeding 
or matter involved the pecuniary interests of the defendant's 
client is not denied. That it also involved the use of the 
property as well as postal facilities furnished by the United 
States for carrying and transporting mail matter must also be 
admitted. What the Post Office Department aimed to do in the 
execution of the acts of Congress and the regulations estab- 
lished under those acts was to protect the mails of the United 
States from being used, in violation of law, to promote schemes 
for obtaining money and property by means of false and fraudulent 
pretenses, representations and promises. * * * And it is, we 
think, a mistake to say that the United States wes not interested, 
directly or indirectly, in protecting its property, that is, its 
mails and postal facilities, against improper and illegal use, and 
in the enforcement, through the agency of one of its Departments, 
of a statute regulating such use. It would give too narrow an 
interpretation to the statute to hold that the United States was 
not interested, directly or indirectly, in a proceeding in the 
Department having such objects in view." 


Thus the Supreme Court categorically rejected the argument that the United 
States is not interested (within the statutory intent) in a proceeding or 
matter unless it has a direct moneyed or pecuniary interest in the result. 

An equally broad interpretation of the meaning of an interest of the 


United States within the meaning of Section 28] was given in U. S. v. Booth, 





146 F. 112 (C.C. Ore. 1906), in which a receiver of a land office was held to 
have violated this section by receiving compensation from a private individual 
for giving to him advance information that certain lands of the United States 


were subject to entry. The court stated (at p. 117) that this involved a 
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matter of interest to the United States because the United States is lirectly 


interested in all its public lands and in the right of 





r purchase 





thereof through proceedings to be had at any of ices. In 4 very 


similar case an agreement by 4 clerk in a land office to receive compensation 


for informing an entryman when a certain piece of land would be open for 
entry and assisting him to obtain title was held to be a violation of the 


section. U. S. v. Long, 134 F. id84 (D.C. Ore., 1911). The court said 


An application for the purchase of land from 





ment .. . is, in effect, the inauguration of a pr ing 
through which to acquire the land from the governmen and in 
which the government is an interested At i an 





interested party in two aspects First, in ite governmental 
aspect, to gee that the laws are enforced and 
second, in its proprietary right, as the owner of the land 


The United States is a ‘party or directly or indirect 


s 


within the meaning of this section, in proceedings involving 


a 
oe 

~ 

a 


prosecution be-ore the U. S&S. Patent Office of an application for 4 patent and 
therefore this section proscribes the participation in such 


sovernment employees for cor 





ensation on behalf of private parties. +1 Op. 


The Attorney General said 


The purpose in filing and prosecuting a patent applicati 
is to secure a statutory monopoly for the prescribed period 
J pos) I | 
through the granting of a patent by the Commissione f Pate 
7 


Through these proceedings the United States grants valuable 
rights which may be exercised agains sAthers, including the i 
United States itself. The granting of a patent is a matter of | 


e 


great public interest . « The United States is not onl) 
interested in the granting of @ patent, but also ite interest 
in patents granted is a continuing one. 


r 
I 
bring suit to cancel patents obtained by fraud. 


Since the United States is probably interested (within the statutory 


intendment in almost every matter coming before its agencies, this virtually 


fore ees all administrative law practi at least for mpensation) t 
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officers and employees of the Government. It is possible and certainly 
arguable that the United States is interested in all matters coming before 
ite departments or agencies. 

A subject of numerous nions is the application of the statute to 
specific employment relationships under the Government. The tenor of these 
opinions is that the statute applies broadly to every class of government 
officer or employee, regardless of how subordinate his position and regard- 


less of whether there is technically an employment. The broad scope of the 











section was outlined by Attorney General Wickersham in 29 Op. A. G. 397 (1912), 
IQO-9: 
The terms of the statute are comprehensive. They extend to 

every ‘officer or employ of the Government.’ The 

prohibition is not simply upon those who because of official posi- 

tion or relation umy be able to help or hinder the interests or 

ambitions of those before whom they appear, but extends to every 

officer or clerk in the employ of the Government, whatever his rank 

or function. .. ‘The statute is a penal enactment, but it hada 

remedial purpose, and it was plainly the intent of Congress to 

make the remedy an adequate one, and so, instead of selecting and 

enumerating in detail all the offices and positions in which the 

danger of abuse was apparent, Congress made sure of its purpose by 

including generally every officer and clerk in the employ of the 

Government.’ 
Equally broad is the statement in U. S. v. Booth, supra, 116, that ‘any 
officer--any clerk, no matter how subordinate may be his clerical position, if 
he be in the employ of the government--is expressiy included. A generally 
similar view is expressed in McGregor v. U. S., 134 F. 107 (C.A. &, 190k). 

Particular positions specifically held to be embraced within the cover- 


age of the statute include a third-class clerk in the Post Office Department 
(McGregor v. U. S., supra), commissioners of deeds for the District of Columbia 
(28 Op. A.G. 131 (1910)), uncompensated members of local War Price and 

Rationing Boards (40 Op. 294 (1943), and a temporary, expert consultant to the 


War Department without compensation (4 me 1943)). m the other hand, an 
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attorney for a national bank receiver does not come within the prohibition of 
the section (37 Op. 294 (1933)), and it has been held doubtful that an assis. 
tant attorney of the District cf Columbia is covered (15 Op. A.G. 161 (1885)) 
though it was also considered improper for him to engage in the activities 
prohibited by the statute. 

Unpublished opinions of the Attorney General and Departmental memoranda 
also have construed the applicability of section 281 to particular positions. 
The statute applies to special assistants to the Attorney General (Op. of Atty. 
Gen. to Sec. of Int., June 29, 1935), possibly to an attorney appointed by the 
Federal Emergency Administrator of Public Works to represent the interests of 
that agency in a Congressional investigation (Memo from Ase't. Sol. Gen. Bell 
to Ass't. Atty. Gen. Morris, April 3, 1937), to the public representatives on 
the mediation panels of the War Labor Board (Memo from N. A. Townsend to Sol. 
Gen., June 9, 1942), and to /Justice7 Owen J. Roberts as Special Counsel for 
the Government in connection with the Teapot Dowe scandals (Op. of Atty. Gen., 
October 3, 1928). 

On general principles it seems clear that persons who are regularly 
emmloyed as counsel by congressional committees, unless exeupted by special 
legislation, do not differ from other officers and employees of the Government 
so far as concerns application of the statutes and general principles relating 
to the handling of claims against the Government, appearances in mtters in 
which the — is interested, acceptance of compensation from private 


_ 
sources, etc. 


6 This was recognized inferentially in a memorandum dated Nov. 17, 1949 from 
Ase't Atty. Gen. Campbell, Crim. Div., to Actg. Ase't. Sol. Gen. Abraham J. 
Harris, regarding the employment of Mr. Thos. M. Cooley, II, as Counsel to the 
Sen. Subcommittee on Labor Management Relations. See also unaddressed memo of 
April 11, 1950, entitled "Restrictions on professional activiites of an attorney 
employed as counsel by a congressional committee" (0.L.C. files), prepared at 
request of Mr. Peyton Ford, Deputy Atty. Gen., and sent to Sen. Kefauver, 

Apr. 12, 1950. 


» to 





FEDERAL CONFLICT OF INTEREST LEGISLATION 643 


Although the statute applies only to “officers and employees,” recent 
opinions of the Attorney General indicate that the term is not to be given a 
parrow or technical meaning and that the statute may apply to persons 
officially connected with the Government who are not in a strict sense 
“officers and employees." See, for example, 40 Op. A.G. 294 (1943) and 40 
op. 289 (1943), supre. "/Tt7 is not to be supposed that one my escape its 
application because his position is elevated somewhat above that of the 
ordinary clerk and yet is not quite an office." 40 Op. 294, 299. 

What are “services” within the meaning of the section also has been the 
subject of judicial inquiry. It seems clear that the services rendered need 
not be improper or illegal in order to constitute prohibited services within 
the meaning of 201. As pointed out in May v. U. S., 175 F. 2a 994 (C.A. D.C. 
1949), "the gist of the offense is the receipt of compensation, not the nature 
of the act done by the recipient in consequence thereof." The court continued 
(at p. 1006): 

"If the money was received by May as compensation for acts 
done by him for the Garssons, it is immaterial that those acts 
were patriotic, legitimate and within the scope of his official 


duties as @ Congreseman. 


“Thus, even if the service rendered is proper, the receipt 
of compensation therefor renders it illegal.” 


The above view seems fully in accord with the legislative history of the 
statute as well as its express language. The prohibition is against the 
rendering of services for compensation, and, although the object of the 
statute is to prevent the use or abuse of official position to influence 
agency action, there would seem to be no requirement that the officer actually 
tried to influence such action. Accordingly, it is disturbing to find another 
Federal court holding that inquiries by a Congressman concerning the status of 


® matter pending before a Federal bureau, without discussion of the merits of 


° 23 - 








644 FEDERAL CONFLICT OF INTEREST LEGISLATION 


the case, did not constitute the rendition of "services 











141 F. Supp. 622 (D. N.Y. 19 I utlining the ements sential t 
sustain a conviction the court listed as one essential « ent 
that compensation was received in return for sez rendere 
for purpose of interceding with, or with intent t fluer 
and persuade, officers and employees of federal bureau t btair 
favorable decisions and actions in matters pending before t 
bureau" (p. 627 
It seeus doubtful, at least, that this is a rrect ‘rpretation of the 








Another case of interest in connection with the neaning of ‘services 
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held not guilty of violating the statute in circumstances ating that 
I ther governmental official knew of the erk's inte: in the mtt 
the clerk argued r laim, appeared fore lepartment gove ta dy i 
} 
on behalf of the one who paid him, made appearance in t mtter i did 


not take favorable action in his own department wu; e matter. The irt 


nsidered that receipt of pay for imaginarn 


The rt said at page | 











C with that threat t 
the integrit f vernmental acti ich arise é 4 at 
Representative, departmental head or other Federal officer or 
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It is the trading for pay of the prestige or power whict me 
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with by this section 
obvious that /the clerk/ has not utilized his positic with t 


government or his influence ith his co-workers 


claimant who has paid hin. 
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It would seem that this decision could be justified alone on the absence of 
services of any kind. What was rendered was, in fact, a disservice--the 
obtaining of money under false pretenses. 

Apparently inconsistent with the Quinn case supre but more in accord 
with the statutory language and purpose is U. S. v. Booth, supra, holding 
that it was a violation of the statute for a receiver of a land office to 
receive compensation from a private individual for giving to him advance 
information that certain lands of the United States were subject to entry. 
The "services" consisted in furnishing certain information, not the using 
of the influence of a position to obtain a result. The court said (p. 119): 

"The language of the statute to the effect that the matter 

must be one, and the service mist be performed, ‘before any 

department, court-martial, bureau, officer, or any civil, 

military or naval commission whatever' does not necessarily mean 

that there nust be a controversial uatter. .. The service need 

not be the decision of a disputed question, or an act calling 

for discretionary conduct.” 

The court also said (p. 116): 

"The performance of duty by an officer is compensated by 

the salary or fees regularly allowed by law. To permit agree- 

ments for other compensation for services, to be paid by those 

interested in matters before government officers, would be to 

countenance the rendering of services often times inconsistent 

with fidelity to the best interests of the government, to which 

the employe owes his first and highest obligation.” Id., 116. 

Although the rendering of services of the type involved in the Booth 
and Quinn cases do not involve the principal evil at which the statute was 
eimed--the use of official position to influence matters before agencies-- 
the statute also aimed to insure efficiency and integrity in government 
employees. Certainly the rendering of services of the kind indicated in the 


Booth and Quinn cases do not promote these ideals of government when per- 


formed for private pay. Any utilization of official position to serve a 


= 2 - 
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"Matters in which the United States is interested would be 
further defined by specific reference to ‘cause, action, hearing, 
demand, application, request, petition, motion, complaint, appeal, 
roposal, ,and/ invitation’ along with the ones now in the law. 

"The second paragraph of the section, exempting retired 
officers of the Armed Forces from the application thereof except 
for representation of others in the sale of anything to their 
own agencies, would be stricken, along with the last paragraph 
exempting members of the District of Columbia National Guard and 
others specially excepted by act of Congress. The exemptions 
would be rewritten separate and apart from any exceptions thereto 
in a new section 284 entitled 'Exemptions.' Exceptions to these 
exemptions would be combined with all corresponding provisions of 
chapter 15, and materially changed and extended, in a new sec- 
tion 205, described hereinafter. 

With regard to more explicit coverage of employees of Congress, the 
recommendation seems unobjectionable though, in view of the broad interpre- 
tations generally given ite application by the courte, it is, perhaps, un- 
necessary. As to making specific provision for receipt of lawful compensa- 
tion, this also seems unobjectionable but, as the explanation points out, 
“my be implicit” in the section. 

The subcommittee also would add to receipt or agreement to receive 
compensation, the soliciting of such compensation. It is doubtful whether 
this is a necessary extension since this would merely be preliminary to the 
agreement or actual receipt of compensation although, on the other hand, it 
would increase the bases of prosecution. 

The further defining of matters in which the United States is interested 
would not seem desirable. The present enumeration appears sufficiently com- 
prehensive. 

As to the striking of the various exemptions, it is noted that the 
exemptions would be rewritten in a new section 284 and the exceptions ina 


nev section 285. This revision would omit the prohibition against a retired 


officer of the armed forces representing any person in the sale of anything 
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ar Association, it is manifestly unfair, 


permanent |: t st tired wilitary officers of the Regular 
servicet 1@ res thei ives against opportunities 
open tc ther ci i i i states. That is what the 


present law does w ation of sales to the 
government ‘ restrict Bt retirec civil ser- 
vice personnel nor to members of Congress after they cease to 
serve in Congress. It does not refer to Reserve officers w 
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4 


on @ par with retired civilian officials. The equalizing of opport:mities 
for retired civil and military officers would remove what seems to be an un- 
justified discrimination against the latter, and the recommendation of the 
Retired Officers Association deserves consideration for the same reason. 
However, the Douglas subcommittee recommendations, in equalizing opportunities 
between retired civil and military officers, impose excessive restrictions on 
both classes. 

Whether section col should be amended to include court proceedings nay 
well be considered although the considerations which militated against such 


conclusion in 1064 seem equally pertinent today. As to the recomended 
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which a Government employee is assigned, this too rerits study but presents 
difficulties. Attention might also be gi.2n to whether the section should 


include enlisted personnel, and it should be noted in this connection that 


legislative modification of section 1 wight be nsidered and probably would 
be difficult is to indicate to what extent an officer or employee may render 


services before agencies when auxiliary t roceedings in court. 
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A. Legislative History 
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upon the Treasury of the United States. The bill (H.R. 326) was reported by 
the Select Committee of the House to investigate the Gardiner Claim (Cong. 
Globe, Jan. 6, 1853, p. 242) and, as introduced in the House, provided in 
pertinent part as follows: 


"Sec. 2. . . - That any officer of the United States, or 
person holding any place of trust or profit, or discharging any 
official function, under, or in connection with any Executive 
Depertment of the Government of the United States, or under the 
Senate or House of Representatives of the United States, who, 
after the passage of this act, shall receive any gratuity from 
any claimant against the United States, or shall act as an agent 
or attorney for prosecuting any claim against the United States, 
or shall in any manner, or by any means otherwise than in the dis- 
charge of his proper official duties, aid or assist in the prose- 
cution or support of any such claim or claims, shall be liable to 
indictment, as for & misdemeanor, in any court of the United States 
having jurisdiction for the trial o 
on conviction, shall pay a fine not exceeding twice the amount of 
gratuity, fee, or compensation, received by the person so convicted, 
or suffer imprisonment in the penitentiary not exceeding one year, 
or both, as the court, in its discretion, shall adjudge. 


f crimes and misdemeanors; and, 


Sec. 3. . . That any Senator or Representative in Congress 
who, after the passage of this act, shall receive any gratuity from 
any claimant against the United States, or shall for compensation 
paid or to be paid, certain or contingent, act as agent or attorney 
for prosecuting any claim or claims against the United States, or 
shall in any manner or by any means, for such compensation, aid or 
assist in the prosecution or support of any such claim or claims, 
shall be liable to indictment /etc.7 


It should be noted, parenthetically, that this bill was the direct re- 
sult of the fraudulent and notorious Gardiner claim with which the then 
Senator (and later Secretary he Treasury) Corwin was connected as 
attorney. The claim for $500,000 was prosecuted by Senator Corwin before the 
Mexican Claims Commission, which had been established by the treaty with 


Mexico to indemnify to the extent of $3,250,000 citizens of the United States 


against losses to the Mexican Government. The claim turned out to be fraudu- 
lent, and the House appointed a select committee to investigate Mr. Corwin's 
connection with the claim. The committee concluded its investigation by find- 


ing that: 
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**# * 
By the bill reported, it is provided that in all cases where 


he has such interest procured during his membership, he shall be 

deemed guilty of a misdemeanor... It opens to prosecution by 

impeachment every offending officer of the Government, where impeach- 

ment is proper. It opens also, indiscriminately, from highest to 

lowest, every officer of the Government who violates the provisions 

of this law to indictment 

Following introduction of the bill there was extended discussion as to 
the propriety of Congressmen and other officers appearing on beha’f of private 
clients prosecuting claims before departments, with or without compensation. 
(1a., 208-291, Jan. 13, 1853). It appears that under existing law there was no 
illegality in euch activity except as to the Secretary of the Treasury, and 
Congressman Stephens saw nothing wrong in such conduct unless there was actual 
corruption or abuse of trust. Congressman Howard, who favored the bill, never- 
theless observed that it always had been considered proper for Congressmen to 
receive fees for representing claimants before boards such as the Mexican Claims 
Commission (Id., 294, Jan. 13, 1053). 
Congressman Stephens told the House why he intended to vote for the bill 


(1d., 291, Jan. 13, 1853 


2 


). 
): 
I em in favor of such a prohibition in future, not because there has 

been anything dishonorable, disreputable, or corrupt, or ‘malum in se’ 

in such acts . . . but because I think that we should establish 4 rule 

for the future by which honorable men can act so as not to subject 

themselves to unjust imputations. 

when asked whether the bill would “prevent members from advocating cases 
before the Supreme Court" (Id., 291, Jan. 13, 1853), Congressman Stephens said 
that he thought the prohibition should extend to members practicing before that 
court as well as before boards of commissioners because Congressmen can exert 
influence upon judges through the power to impeach and try judges. 

The most detailed discussion of the elements of a conflict of interest 


present in the prosecution of claims against the Government by Congressmen was 


Given by Andrew Johnson of Tennessee in a speech before the House on 
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1853 (Globe App., 64) .L0/ 


Jan. 12, He emph 
the prosecution of claims, on the one hand, 


enate to act upon treaties which may provide 


SREST 
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the conflicts arising between 
legislative duty of the 


for boards to settle claims and 


the legislative duty of the House to mke appropriations for every claim. Part 
9f his speech follows: 

In the first instance, the Government can pay no claim unless | 
there is an appropriation made; and if a member of Congress accepts | 
a fee or a present, I care not upon what principle, he becomes in- ' 
volved in a position inconsistent with his public relations. He 
may say that he, as a lawyer, has a right to practice before courts 
of the United States, and aid in getting claims through such tr 

mals. But is that position consistent with the duty of a Represen- 
tative? The veople send a Representative here for the purpose of 
guarding their interests, and at the same time doing justice to 
811 those who may have claims against the people through the Covern- 
ment. The people send Representatives and Senators here as guardians 
of the Treasury, and the holders of the pursestrings, to make such 
appropriations as are just, and to withhold all that are unjust. 

“Now while a Representative is acting in his character as 
such, while he is standing as a sentinel upon the wetchtowers over 
the people's interest, while he is protecting the Treasury, can he 
change his character and divest himself of all interest and become 
an agent for prosecuting claims against the Government which ca: 
not be paid unless he, acting in the character of 4 Representative, 
appropriates money for such payment? We find that interest and 
prejudice are so closely blended that they cann be separated i: 
matters of this sort. And when a member Congrees is acting in 
his capacity as such, he should tn the risk of being swerved 
from his duty as Representative, ecoml an agent for the pros- 
ecution f claims ageinst the Gove ent f particular individuals. 

For instance, we agree to pay er amour f money, vy treaty 

stipulation with some other Government, or even with an Indian tribe. 

It is ratified by the Senate, for en é part of the 

treaty making power, -- and he ri ance, member of ngress | 
may be interested in claim which 4 tribe of Indians or a foreign 

Power may have against the Government of the United States The 

treaty is made, providing for F 
money, upon certain conditi 

the United States for its rat 

mo, who is acting as an agen nt, 

acting at the same time upon it of 

& large sum of money for the satisfaction of those claims For 

instance, you may establish a board of commissioners by which the 


amount set apart in the treaty 


- 








Now, in the character of Senators, they 
, ave at ~ ~t r yr _ ws > L * 
107 Also see speech of Congreseman Chapman, 


may be awarded 


vO 


particular individuals. 


may come before the board, 


n 


51 , Jan. 10, 1853. 


be App., 10 
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and there act, as they say, in a judicial capacity. They ratify 
the treaty, establish a board of commissioners to whom is confided 
the duty of awarding millions of dollars -- which is intrusted to 
them - among those who have claims against the Government, and, 
immediately after the ratification of the treaty, step out before 
this board of commissioners created by that same treaty, and prose- 
cute against the Government claims which you have provided for in 
the very treaty they have ratified. 


"Now, how do you find the practical operation of this thing’? 
Notwithstanding you provide by treaty for the payment of money, 
there is another power to be exercised before the money can be 
paid. After having prosecuted the claims to award before the 
commissioners, the money mist be appropriated by the appropriating 
power, before it can be paid over to the parties to which it is 
awarded. Then we immediately see the impropriety of members of 
Congress acting a6 agents, 4s their duties as Senators and Repre- 
sentatives come in direct conflict with the duties of a clains 
agent. They cannot protect the interests of the people in their 
capacity of Representatives, and at the same time prosecute 4 
claim against this Government. It is a conflict of interest and 
duty which cannot be reconciled. I know it may be said that we 
can step out of the House of Representatives, before a board of 
commissioners, and divest ourselves of all interest in the first 
character. Can we return from the successful prosecution of claims 
vefore that board, to a vote in the Senate, and say we are dis- 
interested?’ 


Congressman Howard referred to the practice of members of Congress before 


boards and distinguished this practice from that before the Supreme Court 


(Globe, 254, Jan. 13, 1853). 


"I apprehend there is a distinction to be drawn between the prose- 
cution of a claim by 8 member of Congress before a temporary board, 
organized under an act of Congress, and the prosecution or defense 
of suits before the Supreme Court. It is this: The tenure of 
judges of the Supreme Court is for life. They are above the in- 
fluence which appertains to distinguished members of Congress. But 
with regard to temporary boards of Commissioners appointed for a 
short term, and with a special and limited jurisdiction, and filled 
in most instances by political appointments, I think the case is an 
entirely different one. In this case, the influence of leading mem- 
bers of Congress might in some instances have a prejudicial effect, 
unfriendly to justice and the public interests. 


As to prosecution of claims before Departments, Congressman Howard said 


(Td., 294, Jan. 13, 1853): 


Now,in relation to prosecuting claims before the Departments 
of the Government, I presume it has happened to two thirds the men- 
bers of this House as it has happened to me. I have repeatedly been 
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offered fees to prosecute claims before the different Departments. 

I have always refused them, upon the ground that it was inconsistent 

with the office of a Representative, whose services are due to the } 
Government, to be prosecuting claims against it for pay and as 

counsel; and for a further reason: it would consume time which ought 

to be employed in other end more appropriate legislative duties. 


* 2 * 


"But there is another reasor which should be a sufficient one 
for supporting such e@ bill. . . public men ought to be protected 
from solicitations of this sort /l.e., to represent claimants/. 
Mr. Howard swamarized his reasons for favoring the bill as follows (Id., 


295, 1/13/53): 


"I desire this provision, for the simple reason that /the practice 


of prosecuting claims for fees before the Government/ subjects men- 

bers of Congress to injurious suspicions, and my lead to improper 

practices, and it drews their time and attention from the regular 

business of legislation, to which they are due.’ 

Congressman King pointed out the distinction between the second section 
(relating to officers and employees other than Congressmen) and the third 
section (relating to the latter). The second section prohibited prosecution 
of claims, regardless of whether compensation was given, whereas the third 
section merely prohibited Congressmen from prosecuting claims for pay. 

Mr. King noted (Id., 295, Jan. 13, 1853): | 
"That distinction is taken with a view to allow members of Congress 
the right to transact the business of their constituents without 
compensation. 

Congressman Howard favored applying the same rule to Congressmen as to other 

officers because the prosecution of claims for constituents is ‘no part of 

our legislative duty. (Id., 295, Jan. 13, 1853). 

Although, the debates do not indicate clearly the type of claim intended 
to be embraced in the bill, it would appear that a claim to establish an 


obligation on the part of the United States to pay money was intended. This 


may be inferred from the title of the bill ("an act to prevent frauds on the 


Treasury"), and from the statements of Mr. King, of the select committee, 
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explaining the bill (Id., 242, supre). Also, referring to the genesis of the 
bill, he said (Id., 295, Jan. 13, 1853): 


No law 


was found which prohibited public officers or members 


of Congress acting as agents or counsel for claimants against the 
Treasury 





** * 


It has been said in the course of the debate here, that it 
has been the general practice for members of Congress to be employed 
for contingent fees and compensation as counsel in the prosecution 


at 


of claims against the Treasury. (Emphasis supplied.) 





Mr. King also stated that the President had recommended the present legislatior 
insofar as it affected officers of the Executive Department who are intrusted 


with the settlement and adjustment of accounts. (Id., 295, Jan. 13, 1853). 


“3 ~J39 


The bill passed the House (Id., 301, Jan. 14%, 1853) and was referred to 


the Senate Committee on the Judiciary (Id., 313, Jan. 15, 1853). It was re- 


ported by Senator Badger of the Judiciary Committee with certain amendments 
and explained (Id., 391, Jan. 25, 1653). The object of the amendments was to 
strike from both sections 2 and 3 the following clause: 


Shall receive any gratuity from any claimant against the 
United States, or agree to receive, or receive, except by inheri- 
tance, bDequest, or marriage, any share or pecuniary interest in 
any claim agsinst the United States, or 


Senator Badger explained the committee's reason for recommending deletion of 


this clause (re sec. 2): 


Those with the subsequent words, have the effect of authorizing the 


Executive officers to prosecute claims against the United States, un- 
less they are paid for it; whereas the intention of the section, as 
it passed the Senate, was to prohibit their interference, when they 
held office, in prosecuting claims, whether with or without compenga- 
tion. The intention of the committee is to restore the section 80 
that it may have that effect.” 11/ 


ti7 tt is difficult t 





erstand why the Committee considered that amend- 
ment necessary since, even without the above clause, sec. 2 still would 
have prohibited the prosecution of claims, with or without compensation. 
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The committee's reason for similarly amending sec. 3 was different. 
Senator Badger explained (Id., 391, Jan. 25, 1353): 
‘That section applies to members of Congress. The provision is intro- 
duced in such a manner and form as would seem, to the committee, to 
make it odious and unjust. The only object of the bill in that pro- 
vision is to prevent members of Congress prosecuting claims for their 
constituents or others, for compensation. That is what we desire to 
accomplish by the amendment." 12/ 
The next amendment of the Committee was to add the following as an addi- 
tional section; 
"Sec. 8. And be it further enacted, That noth 
tained shall be construed to apply to the pros 
any action or suit in any judicial court of th 
This amendment was egreed to after Senator Badzer explained its purpose (Id., 


392, Jan. 25, 1853): 


ll originally passed the Senate, 13/ it was confined 
> 





by the terms of it to the prosecution of clains the two Houses 

of Congress, or before the Executive Departments, or before boards, 

without intending to apply it to the miintaining or defending of 

suite in the courts of the United States. These words were left out 

>f the section by the House, and we propose . to restore them \ 

The House disagreed to the Senate amendments striking out the clauses 
prohibiting receipt of gratuities fron aimants or interest in claims (J4., 
620 & 630, Feb. 15, 1853) The Senate insisted on its amendments i asked 
for a Committee of Conference (Id., 649, Fe ; The Committees of 

} 

Conference agreed to strike out the words struck out by the Senate 4 insert 


the prohibition in both sections, in these words: 


‘Or shall receive any gratuity, or any share of, or interest in, 
any Claim from any claimant against the Unite tates with intent t 
aid or assist, or in considcernati f having aided or assisted, in the i 
prosecution of such claims.” 14 





/ is reasoning does not 
to sec. ce. 

13/ This refers to a similar bill passed by the Senate at the previous sessior 

and not to the bill under consideration (See Globe, 391, Jan. 25, 1853). 

The earlier bill was discussed in the Globe, 1255-59, May 6, 1652. 

14/ These words emphasize the element of compensation for representative activ- 

ity, whereas the stricken words referred to actual principal participation 

in the clain. 


appear be any more logical than with respect 
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(14-, 695, 805, Feb. 1553). The Conference report was agreed to by the House 
(1a., 787, 805) and by the Senate (Id., 695). 

As enacted on February 26, 1853, secs. 2 and 3 of the act to prevent frauds 
upon the Treasury of the United States provided in pertinent part as follows; 


"Sec. 2. . . . That any officer of tne United States, or person 
holding any place of trust or profit, or discharging any official 
function under, or in connection with, any executive department of 
the Government of the United States, or uncer the Senate or House 
of Representatives of the United States, who, after the passage of 
this act, shall act as an agent or attorney for prosecuting any 
claim against the Unitec States, or shall in any manner, or by any 
means, otherwise than in the discharge of his proper official duties, 
aid or assist in the prosecution or support of any such claim or 
claims, or shall receive any gratuity, or any share of or interest 
in any cleim from any claimant against the United States, with intent 
to aid or assist, or in consideration of heaving sided or assisted, in 
the prosecution of such claim, shall be liable /étc 7 


/ 


"Sec. - + That any Senator or Representative in Congress 
who, after the passage of this act, shall, for compensation paid 

to be paid, certain or contingent, act as agent or attorney for 
prosecuting any claim or claims against the United States, or shall 
in any manner or by any means for such compensation aid or assist 

in the prosecution or support of any such claim or claims, or 

ehall receive any gratuity, or any share of or interest in any claim 
from any claimant against the United States, with intent t z 
assist, or in consideration of having aided or assisted in the prose- 
cution of such cieim, shall be liable /etc.7.' 


aid or 

Section © of the same act further provided “That nothing in the second and 
third sections of this act contained shall be construed to apply to the prose- 
cution or defense of any ection or suit in any judicial court of the United 
States. 

Although the legislative history of the 1553 act is not perticulariy 
helpful with respect to the meaning of important terms, a few generalizations 
are possible. The act owed ite existence to a specific scandal involving 
frauds against the Treasury. Therefore, in prohibiting the prosecution of 
Claims against the United States by Congressmen, for fee, and by other of- 


ficiale, with or without fee, it is probable that the Congress was concerned, 


5SSH00 O-— 40 t 2 12 
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} 
as the title of the bill suggests, with claims for money, such as pension 
claims. As enacted, the bill in specific terms applied tc ngressmen as wel] ) 

| 
as very broadly to any officers or other persons officially connected with the | 
Executive branch or the Congress, regardless of how designated, and whether | 

| 
high ranking or in a subordinate position. The bill did t apply to court 
proceedings. 

The primary object of the act—< wes to prevent the exercise of officia) i 
influence on behalf of private persons in prosecuting claims against the Unit 
States because (1) such activity might be misconstrued and reflect upon the 
integrity of members of Congress and other officials, (2) in the case oi 

> ‘ + ’ 
Yongressemen a conflict of interest exists between the duty of a legislator 
and the duty of a claims agent in prosecuting claims against the Government, 

(3) in the case of all other public officials a conflict of interest exists 
between the duty of faithfully protecting the interests of the Government and } 
the duty to a client demanding some action by the Government. — A lesser 

; 
f 
ee ~~, . ; 
> The evideut purpose of Congress in al) this class of enactments hae bee: 
to promote efficiency and integrity in the discharge of official duties, 
and to maintain proper discipline in the public service.” Ex parte Curtis, 

106 U.S. 371, 373 (1682) 

16, In U.S. v. 679.19 A of Land, 113 F. Supp. 590 (D. N.D. 1953), the court j 
set forth two reasons why Congress passed this law. Neither one is ex- 

pressly supported by the legislative history of the section, but they are 

consistent with the purposes indicated by that history and may have figured 

in the thinking of Congressmen who acted on the measure. The court said 

at pp. 593-4: 

First. The statute was passed by the Congress for the pur- 

pose of preventing Government employees from making use of private 

s0vernment information to assist persons who had claims against the 

United States. 

Second, it was also passed by the Congress for the pu se of 

prohibiting Government employees who had access to Government iles 

from obtaining therefrom information regarding persons who might 

possibly have claims against the Government and then soliciting the 

representation of the owners of such claims or assisting them in 

some way, thereby earning fees. 





I 
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object of the act was to promote the efficiency of the public service by pro- 
tecting public officials from the pressures of solicitation by private interests 
seeking representation. The act also sought to insure that the time of public 
officials was spent on government duties and not on inconsistent, outside 
employment . These lesser objects, of course, are closely related to the 
primary object of the legislation. The act permitted the Congressmen to prose- 
cute Claims if they did not accept fees, apparently on the theory that a 
Congressman has an obligation to represent his constituents as part of his 
official duty. 

The disposition of sections 2, 3, and 8 of the 1953 act in the 1874 revi- 
sion of the laws of the United States is puzzling. Although it was the purpose 


of the Congress in revising the statute law to mike no substantive changes in 
17 
Lf, 


existing law except to eliminate obsolete or redundant provisions, — only 
section 2 of the 1653 act was incorporated (as R. S. 5498) in the Revised 
Statutes. Section 3, which applied to Congressmen many of the same provisions 
that section 2 applied to other officers and employees of the government except 
that Congressmen could prosecute claims if they did not accept compensation,was 


omitted entirely. — Also omitt°d was section 8, which made sections 2 and 


, 2 





17/ The act of June 27, 1866 authorized the President, with the consent of the 
i: Senate, ‘to appoint . commissioners, to revise, simplify, arrange and 
consolidate all statutes of the United States, general and permanent. 

(14 Stat. 74-75) Congressman Poland, who reported out H.R. 1215, 434 
Cong., (which was enacted into the Revised Statutes) for the Committee on 
Revision of the Laws, stated that the committee have decided that in 
their judgment it was not advisable to attempt any change whatever in the 
existing law" (2 Cong. Rec. 646, Jan. 14, 1874) and thet "we propose to 
present the law, when we have gone over it, as a reflex of existing stat 
ites in force in the United States on the first day of this session. 
(2 Cong. Rec. 648, Jan. 14, 187%), 
The probable (though conjectural) explanation is that section 281 was 
considered broad enough to prohibit the prosecution of claims against 
the United States by Congressmen for compensation and, therefore, 
Section 3 of the 1553 act was omitted as redundant. 


~ 
.: 
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1? 


inapplicable to court proceedings. As will be shown infra, courts have sub- 
sequently interpreted R. S. 5490, which is substantially the first paragraph 
of the present section 253, es being fully applicable to court proceedings. 
Moreover, although there have been no judicial decisions, learned opinion in- 
dicates that R. S. 5496 (now 18 U.S.C. 283) does not apply to Congressmen. 
These interpretations must be directly traceable to the 1574 revision 
Representing as they do an indirect recognition that this revision constituted 
@ substantive departure from the pre-existing law, it is notable that no ex- 
planation whatsoever can be found for the change. The Revision of the United 
1y/ 
States Statutes as Drafted by the Commissioners appointed for that Purpose 
contains no comment on Title 73, Sec. 175 (Sec. 5565 in Durant's Revision), 
which became R. S. 5498 after deletion of the phrase ‘at hard labor (2 Cong. 
Rec. 2254). The section occasioned no other discussion in the Congress (2 Cong. 
Rec. 2254). The marginal annotation opposite the section in the Revised 
Statutes states that R. S. 5490 is based on section 2 of the 155 act and 
makes no reference to Sections 3 and 5. Although the omission may have been 
nadvertent, it is difficult to believe that these provisions which occasioned 
extended debate in 1853 could have been overlooked. The Commissioners obviously 
knew of the 1853 act because they extracted from it Sec. 2, which, with a 
few minor changes in phraseology, was enected into R.S. 5495, providing as 
follows: 
Every office of the United States, or person holding any 
piace of trust or profit, or discharging any official tunction 
ander, or in connection with, any executive department of the 
Government of the United States, or under the Senate or House 


of Representatives of the United States, who acts 43 an agent 
or attorney for prosecuting any claim against the United States, 





19 Vol II, as bound for examination by the Committee of the House of Repre- 
j J 

tives of 42d Cong., on Revision of the Laws The only py found 
is in the Law Section of the Library of Congress 


senta 


+ 
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or in any manner, or by any means, otherwise than in the discharge 
of his proper official duties, aids or assists in the prosecution 
or support of any such claim, or receives any gratuity, or any 
share of or interest in any claim from any claimant against the 
United States, with intent to aid or assist, or in consideration 
of having aided or assisted, in the prosecution of such clain, 
shall pay a fine not more than five thousand dollars or suffer 
imprisonment not more than one year or both.” 


In connection with the omission of Sections 3 and & of the 1853 act, it 
is pertinent to note Sec. 5596 of 18 Stat. Part I Revised Statutes, the repeal 
provision of the 1874 act to revise the laws. This section provided: 

All acts of Congress passed prior to said ist day of 

December, 1073, any portion of which is embraced in any sec- 

tion of said revision, are hereby repealed, and the section 


applicable thereto shall be in force in lieu thereof; all parts 
of such acts not contained in such revision having been repealed 


or superseded by subsequent acts, or not being general and perms- 


nent in their nature. 
Thus, it is clear that in 1874 sections 3 and & were repealed (if they had not 
been previously). Whether they siiould be read into R.S. 5490 and consequently 
into the present section 203 is far from cleer in the absence of any explana- 
tio f their repeal. However, as indicated above, judicial and other opinion 
over the years has proceeded on the assumption they should not be read into 


the law, although this assumption is based on the language of the law and not 


on the ambiguous legislative history considering that the purpose of the 
L074 revision was not to change existing law, it is at least arguable that 
section 253 applies to Congressuen and is confined to prosecution of claims 
outs ide f urt Ae t Congressmen, however, this argument breaks down be- 
cause R i (now applies to prosecution of claims regardless of 
whethe mpensati is receive The omitted sectio the 1553 act pro- 
hibited Congressmen from prosecuting claims only for mpensat ior If 253 
were regarded as applicable t ‘ongressmen, then they would be prohibited from 
prosecuting claims even without receiving compensation -- and this also would 
have constituted a substantive change from prior law which the revision dis- 


claimed 
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Although the 1874 revision leaves the matter in doubt, it is probably the 
better view that secs. 3 and possibly 5 were not incorporated into R. S. 5498 
(and, therefore, the present 263). This view would result in a less strained 
interpretation of the language of the statute, would give literal effect to 
the repeal provision of the 1874 act and would be consistent with judicial 
and other opinion. 

The 1909 revision of the laws resulted in no changes of substance in 
R.S. 5498, which became section 109 of the Criminal Code. The revision merely 
made minor changes in phraseology, such as using whoever for every person 
who." (Sen. Report No. 10, pte. 1 & 2, 60th Cong., lst sess., 1907-1908, 

p. 14 & 18). There were also two minor appropriation act provisions in 1901 
and 1905, each of which excepted D C. National Guardsmen from the application 
of the statute, 20/ and are now incorporated in section 263. 

The 1948 revision of title 18, United States Code, made no changes of 
substance or importance (act of June 25, 1948, c. 645, 62 Stat. 697). The 
report on the bill (H.R. 3190) noted simply: 

Words ‘or agency’ were inserted to avoid ambiguity as to 

scope of section (See section 6 of this title for definition of 

department or agency. ) 


Fine was raised from $5,000 to $10,000 to conform with 


section 284 of this title, which is the latest expression of 
Congressional intent on the subject matter. 

Last paragraph was revised to include, in addition to 
the exemption of members of the National Guard of e District 
of Columbia, persons such as those covered by the llowing 
acts. /cites acts/ 


Changes were made in phraseology. 


20] There are innumerable statutory exemptions to the conflict of interest 
laws, only a few of which are incorporated in the conflict of interest 
statutes. It is beyond the scope of this memorandum to consider these 


exemptions or their validity. 


— 








~ 


~_ 


—. 
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An sct was passed in 1949 which exempted retired officers of the armed 
forces not on active duty from the application of section 263 and et the same 
time placed a two-year restriction on their activities similar to and broader 
than the prohibition upon former Government officers and employees contained in 
section 204 of title 18. (Act of June 28, 1949, c. 268, 8 2(b), 63 Stat. 280). 
House Report No. 846, June 20, 1949 (U.S. Code Cong. Serv. 1428) explains the 
amendment as follows; 


Uncer section 263 of title 18 of the United States Code 
retired officers of the armed forces of the United States not 
on active duty are, for the purpose of presenting claims against 
the United States, such as internal-revenue claims, or for the 
purpose of appearing before the Tax Court, or appearing in pro- 
ceedings before Government agencies, considered to be officers 
of the United States so as to prohibit them from engeging in 
euch practice. 





Subsection (b) of section 2 of the joint resolution would 
remove this disability by providing that such retired officers 
shall not by reason of their status be subject to the provisions 
of section 253 . . . This subsection further provides, however, 
that nothing herein shall be construed to allow any such retired 
officer within 2 years next after his retirement to act as agent 
or attorney for prosecuting or assisting in the prosecution of 
any claim against the United States involving the department ir 
whose service he holds 4 retired status, or involving any such 
matter with which he was directly connected while he was in a: 
active-duty status. 


This amendment is consistent with a similar amendment to section 28 


Jd 


which was considered at length in connection with that section. It my be 


pointed out that the amendment which was intended to and does relieve retired 


officers from the burdens of 263 and thus puts them to that extent on an 
equality with retired or former civilian employees of the government, neverthe- 
less establishes an additional bar which discriminates against retired officers 
as distinguished from retired or former civilian personnel. The latter are 
prohibited by 16 U.S.C. 264 for two years after they leave the Government 


from acting as attorney or agent for prosecuting any claim against the Govern- 


ment involving any subject matter with which they were connected while in the 
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Government. The 1949 amendment to 283 imposes substantially the same restric. 
tion with respect to retired officers. However, it also prohibits (for two } 
years) the retired officer from prosecuting a claim against the United States 
involving the department in whose service he holds a retired status, regardless ‘ 
of connection with the subject matter of the claim. There is no similar pro- 


hibition with respect to retired or former civilian officers or employees. 


B. Cases and Opinions 


As to the propriety of the statute as a proper exercise of governmental 
power the Court of Claims has said: 


/nen] a claimant seeks to employ the services of anothe 
to prosecute such @ claim, he is subject to whatever law the 
Congress may see fit to enact in regard to the employment of 
agents in such business If that body choose to prohibit the 
use of agents or attorneys in such matters, it has a right tc 
do so... . If it deems it proper to forbid certain descriptions 
of persons from acting 4s agents or attorneys in such cases, its 
right to do so is equally clear." Capt. Tyler's Motion, 15 Ct 
Cl. 25 (1883). + 


The provisions of section 263 have been construed broadly to apply toa 
wide variety of positiona in the Government. The broad application of the 
statute to anyone in the government service, whether officer or employee, 
temporary or permanent, compensated or uncompensated, is attested by numerous 
judicial and Attorney General's opinions. The comprehensiveness of the 
statute's application was emphasized in Attorney General Gregory's opinion of 
January 21, 1915 to the Alien Property Custodian (Appendix to 40 Op. A.G. 295 
(1943), 300: 

No doubt there is room for the contention that the attorneys 


and accountants in your service are neither ‘officers of the 
United States' nor hold places ‘under any Executive Department 
he Government of the United States,' within the meaning of sec 
tion 109 of the Criminal Code. As prosecuting officer, however, | 
I could not adopt go narrow 4 view, but would have to contend for 
@ construction of the words commensurate with the evil struck at 

fhe very comprehensiveness of the language used in every line of 

the section shows, I think, a special effort on the part of Congress 





to make the remedy here as broad as the evil. 
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"What that evil is was thus stated in an opinion by Attorney 
General Knox, holding that 4 person appointed as counsel for the 
delegates of the United States to a Pan-American Conference, ‘as 
to both the intent and letter of the section, comes within the 
description of a ‘person holding any place of trust or profit or 
discharging any official function under or in connection with any 
executive department of the Government of the United States.' 

"'The wisdom and policy of such a statute are obvious, and 
the reasons which operate to forbid one holding an important 
position in the Government to engage in the prosecution of claims 
against it, with the opportunity, real or suspected, to bring the 


influence of his position to bear in support of the claim he is 

advocating are operative also in the case of one holding such a 

place as that to which you refer.' (23 Op. 533) 

In the foregoing and subsequent opinions the Attorney General has indicated 
that section 263 my apply to persons officially connected with the Government 
who are not in 4 strict sense ‘officers and employees.” For example, the 
statute has been held applicable to uncompensated members of local War Price 
and Rationing Boards of the OPA (40 Op. 294 (1943)), and to a temporary, expert 
consultant without compensation other than for expenses (40 Op. 289 (1943)). 

An additional illustration of the broad reach of the statute is found in 
opinions and decisions applying it to retired officers of the srmed forces, 
now expressly exempted by the second paragraph of the section .£Y/ 

Positions specifically held to be subject to the statute include a con- 
missioner of deeds of the District of Columbia (26 Op. 131 (1910)); an attorney 
appointed by the Secretary of the Interior (in his capacity as Secretary or as 
Federal Emergency Administrator of Public Works) to represent the Department 
or the Administration in @ Congressional investigation (Unp. Op. Atty. Gen. to 


Sec. of Int. June 29, 1935, a United States diplomat (Fox v. Willis, 14% Ky. 





217, On application - th @ statu to ree fficers prior to its 1949 amend- 


ment, see “ Op. aos (194 Os 16 ° 478 (1880), In re Winthrop, 31 

Ct. Cl. 35 (1895 oape 's ‘wotion, 18 ct. cl. 25 (1883) and Yan Meter 
v. Wilkinson, or wit See also Morgenthau v. Barrett, LO F. 
ea GEI-(GA. D.C. 1939) 
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940 (1903)); an internal revenue storekeeper (Angell v. Rowlett's Administrator 
rhc tail Tae 


4 Ky. Law Rep. (abst.) 909 (1883)); a special assistant to the Attorney General, } 


employed in particular cases on @ per diem basis and paid only for time actually 
engaged in Government work (Memo June 9, 1942, from N. A. Townsend to Sol. Gen. 
re Prof. Milton Handler); members of the Board of Directors of the Panama RR (Co. 
(Unp. Op. of Atty. Gen. to Sec. of Army, Dec. 2, 1943); a part-time consultant 
doctor serving in the Veter. \dministration on @ per diem (Ltr. from the 
Asa't. to the Atty. Gen. to Adm., VA, t. 26, 1948). 


Positions held not to be within the reach of the statute include an 


attorney holding a Reserve commission on inactive status (Simm 





7 %. Cl. 56 (1920); an attorney for a receiver of a national bank (37 Op. 


>. 204 (1933); and semble, an assistant attorney of the District of Columbia 


(18 oO; 161 (1885) cc 


In connection with the problem of ascertaining who are subject to the 


statute, it is pertinent to note that the term "Executive department,” in the 











phrase “person holding any place of trust or profit, or discharging uny official 
funct 1 ler, or in connection with, any executive department, ippe rently 
ices t have the same restricted meaning as ‘depurtment ae used in 5 U.S.C. 
y= jiscussed infra The term “executive department’ as used in sec 
7 r 
4s 
tion 283 probably includes all Federal agencies. </ 
se _ . 
< Tne Attorney Gener ned, however, that the rogsecuti f claims by 
this officer would be improper because "inconsistent with those relations 
ready confidence, entire unreserve, and liberty i mi and going, 
to exist betwixt officials of the United States in every 
{n é* 
i “v7 
e ysecution of Claims”,etc., by Lt. Comdr. Richard S$ falant, 
ffice of General Counsel, Navy Dept., 1946, pp. 13, es, : 
24 Id., 13 4O Op. A.G. 204 (1943) held that menbers cf local War Price and } 
Rationing Boards of the P.A. are to be regarded as within the words ‘a 
pers holding any place of trust or profit, or discharging any official 
function under, or in connection with, any executive department (p. 299 
The P.W.A. probably was an "executive department” within the intent of the 
statute Memo from Ass't Atty. Gen. Bell to Asa't. Atty. Gen. Morris, 
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In spite of the broad application of the statute, it apparently does not 
apply to Congressmen. In connection with the legislative history of section 
263, it was concluded that, although its application to Congressmen was uncer- 
tain, probably they were not subject to its provisions. The statute appears 
to have been so construed although there are no judicial decisions or formal 
Attorney Generél's opinions in point. 

In testimony before a House subcommittee 29/ an 1952, Mr. Ellis Lyons, 
Acting Assistant Attorney General, Executive Adjudications Division, Department 
of Justice, expressed the view of the Department that 283 did not apply to 
Congressmen. The ensuing discussion indicates that this was regurded as a 
defect in the statute. 


"Mr. Lyons: . . ./We7 understand /2537 does not include the 
Members of the Senate and House. 


**e 


Mr. Keating. I understand why you say that this would not 
apply to Members of the Senate or House, and I agree with your 
construction, but is there any reason why it should not apply to 
a Member of the Senate or House? Should they be permitted to 
share in 4 claim against the Government It seems to me offhand 
that they should be under the same prohibition as an employee of 
the Senate or House. 


Mr. Lyons. Well, Mr. Congressman, what you are asking me 
now is a problem in morals and ethics. 


e. Lyons subsequently called attention to the fact that 18 U.S.C. 282 
prohibits a member of Congress from practicing in the Court of Claims/. 


The subcommittee concluded in its report that section 283, "unlike 281, appears 


to exclude Senators and Congressmen themselves, and specifically includes 


employees of either House of Congress." <°/ 


35) Hearings before the ©pecia’ Subcommittee to ‘nvestiaase the Dept. of Jus- 
tice, Comm. on Judiciary, i Cong., 2d sess.. on H tes. 95, Serial No. 
20. Part 2, pp. 969-70. 

26/ suvestigation of the Dept. of Justice’ Report to Cunnittee on the Judici- 
ary by the subcommittee to investigate the Dept. of Justice pursuant to 
H. Res. 50, S3rd Cong., lst Sees., August l, 1953, p. 60. 
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The language of section 26] whould not appear to prohibit an officer or 


employee from prosecuting his ow laims against the United States pro be. Th 
right to prosecute a claim pro se received indirect recognition in 1 Op. A.G, 
4 (1060), wherein it was said that the statute would prevent any officer of 


the Bureau of Military Justice, or othe: fficial of the War Department, except 


the party interested, from prosecuting the claim of Maj. A. K-. Arnold against 





the United States." (Emphasis added). To construe the statute as barring 


prosecutions pro se would reise constitutional objections, as indicated by the 





of Claims in Capt. Tyler's Motion, 16 Ct. Cl. 25 (1003). 
The question whether 253 applies to claims prosecuted in court as well as 
before other government agencies has occasioned no judicial discussion, but 


several courts in fact have recognized that the statute does bur court proceed- 


4 
Ps 


1s by refusing to allow the prosecution of claims before them by government 
fficers. For example, 4 retired Arny officer was held to be prohibited from 


prosecuting claims against the United States in @ representative capacity in 


the Court of Claims. Capt. Tyler's Motion, supre; In re Winthrop, 31 Ct. Cl. 
35 (1895). In Van Meter v. Wilkinson, 187 Mi. 492, 50 A. 24 557 (1947), @ 
contract with a retired army officer to assist in the prosecution of 4 claim 


against the United States involving court proceedings was held illegal and 


void. An agreement to share in a contingent fee involved in the prosecution of 


& claim against the United States being litigated in the Court of sims was 
held illegal and woid. Case v. Helwig, 65 F. ed 106 (1933). The Department of 
Justice also has taken the view that 263 applies to both agency and court pr 
ceedings (Hearings before special subcommittee to Investigate the Dept. of 


Justice, op. cit., 9/0). 
Only one instance has been found in which the argument was presented to 4 


court that the statute does not apply to the pruosecuti f proceedings in 
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court. In In re Winthroj supr he 


In p, supra, following argument was raised by 


Col. Winthrop: 


"/R.S.7 5498 applies only to the prose- 
cution of claims before the Executive Departments 
or Congress, and does not contemplate their 
prosecution before courts. (See section 8 of 
the original act; also the statement as to its 
subject and purpose, of Mr. Badger, in the Senate, 
Jan. 25, 1853, Cong. Globe, 32d Cong., 2d sess., 


p. 392). « « 


The court ignored the argument although it called attention (p. 39) to the 


broad language of the act, viz., “prosecuting any claim against the United 


States. 
Another area of doubt in the interpretation of this statute relates to the 


meaning of “claims against the United States." As pointed out, the legislative 


a 


history indicates that Congress, in enacting the precursor of the present lav, 


was concerned with claims for money, but the statutory language was not so 


limited. The Attorney General has argued for a broad interpretation of the 
language not limited to a demand for money. 40 Op. A.G. 533 (1947). Although 


there has been no judicial interpretation of the phrase as used in 203, it was 


decided in United States v. Bergson, 119 F. Supp. 459 (D.D.C. 1954) that “claims 


+ 


to claims for money or 


in 15 U.S.C. 204 is limited 


03, the Attorney General said (40 Op. 533, 534-5): 


The meaning of the term ‘claim against the 
United States' as used in section 109 of the 
Criminal Code has never been judicially determined, 


and the legislative history of the statute fails to 
shed any light upon the question. It is contended 


since these two statutes are pari materia it is probable that the like 


erpreted similarly. 


<7 
z 
se | 
~ 
a 
e 
~ C 
4 
mM 
* 
= 
~ 
2 
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in the brief submitted with your letter that the 
term ‘claim against the United States' as used 
section 109 should be limited in meaning to a } 
‘demand for money' and that since none of the 

Army boards referred to is authorized to receive 

demands for money or to recommend that money be 

paid, persons asserting rights before such boards 

would not be engaged in the prosecution of claims 

against the United States. 


an 


"While it may be that Congress, in enacting 
sec. 109, was primarily concerned with the problem 
of protecting the United States against the exercise 
of improper influence in the prosecution of claims for 
money, I would be extremely reluctant, as chief prosecuting 
officer of the Government, to concede that Congress had n 
other type of claim in mind.” 


The Department has had occasion to consider the identical phrase used in 
section 284 of title 18. It is apparent from the authorities," the 


Department contended, “that the term 'claim' is a comprehensive wor and 


$ 
"% 
mo 

3 
s 

‘ 
" 


that it encompasses all manner of demands made by one ; 
the United States .. .) to do some act or thing as a matter of duty, or even 


moral obligation.” Under this interpretation even an application to a 


government office for a license probably would become a claim against the 
United States. Although it may be sound policy to extend the statute to such 


matters, and although a distinction between claims for money and other claims 


‘ 


may not be realistic since the principal evil with which 


in enacting section 263 was the elimination of improper influence, it seems 
doubtful that Congress intended the phrase as used in 203 to embrace all 


matters or proceedings before the government. If the Congress had so intended, 
it seems likely that they would have used the more comprehensive language of 


the present section 281, which refers to “any proceeding, contract, clain, 


controversy, charge, accusation, arrest, or other matter in which the United 


SST Memo. of lav. U0. 4. v. ferasop. Oo. B 11506 p 
20/ Memo. of Law, U. S. v. Bergson, Cr. No. 1015-53, pe. 20. 
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States is a party or directly or indirectly interested." 29/ 

Even assuming that 283 were limited to claims for money, it is evident 
that even a claim for money could cover a wide variety of claims. The Attorney 
General has indicated that a claim which is not in the form of a claim for 
money may, nevertheless, actually constitute a money clain. 4O Op. A.G. 533 
(1947). This cpinion related to proceedings before Army retiring boards, 
disability review boards and discharge review boards, which have authority 
to change the retirement or discharge status of personnel whose cases are 
presented to them. The Attorney General pointed out that such changes of status 
involve entitlement to retirement pay and other pecuniary benefits from the 
Government and that, therefore, persons who appear before these boards are, in 
fact, prosecuting claims for money. 

A troublesome problem with respect to the prohibition against prosecuting 
claims against the United States is whether the prohibition extends to the 
defense of claims asserted by the United States. Since the primary purpose of 
the statute is to eliminate the exercise of official influence on behalf of 
claimants against the Government, it would be consistent with this purpose to 
extend the bar of the statute to the defense of claims asserted by the United 
States. The assertion of a defense to a claim against the United States is in 
effect a claim against the Government in the sense that the assertion of any 
interest adverse to the United States is a claim against it, 30/ and the 
opportunity to exercise improper influence exists just as much as in the 
prosecution of a claim. However, the statutory language does not clearly 
enbrace the defense of claims, and, as this is a penal statute, it is doubtful 
=) X. X. "76¥ (OR Cong, “ist sees. would have broadened the prohibition 

ts present application to "claims against the United States" to a 
detailed enumeration of the different kinds of proceedings in which the govern- 


ment's interest justifies the exclusion of its employees from representational 
activity. 


30/ As indicated above, however, "claim" as used in the statute is probably not 
80 broad. 
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that a court would construe the language so broadly. 
The rationale for extending the statutory prohibition to the defense of 
: . Sepefn 31/ ; 
claims is cogently presented by Salant in arguing that the statutory 
language does not justify such extension: 


"It is submitted that only the broadest kind of argument 
could furnish warrant for expanding the clause ‘prosecution of 
claims against the United States’ to include the conduct of 
negotiations with the Government and the defense of suits 
brought by it. Such an argument would rest on the premise 
that the statutes are designed to do more than simply prevent 
an employee or ex-employee from using the knowledge which he 
gains during employment to stinulate private parties to make 
Claims of which they may otherwise be unaware; but rather that 
the statutes intend to prevent the use against the Government | 


of influence and the use of special know ledge. If thie is s 9 
the intendment of the statutes would be equally violated ifa 
person, shortly after his retirement from the Government, used 


G 
his special knowledge and influence to defeat a claim by the 
Government. And further, it may be argued, the line between 
legality and ——— ity would be drawn by the accidents of 
form in litigation. * * * These may be persuasive arguments 
against the wisdom of the policy embodied in the statutes; 
they do not, however, appeer to justify a distortion of 
language which would comprehend ‘defense of claims by the 
United States’ within the words ‘prosecution of claims by the 
United States.'” 


In a recent condemnation case the Government contended that the statute 
extends to the defense of claims asserted by the United States so as to bar 
@ government employee from offering expert testimony on behalf of the land- 


e Loe 4 p . A on 4 \ 
owner defendant. -S. v. 679.19 Ac. of Land, 113 F. Supp. 590 (D. N.D. 1953). 





The court ruled that 283 was not applicable and directed the witness to ansver,. 
One of the reasons the court gave in support of its ruling was that the rights 
of landowners in condemmation cases do not constitute claims against the 
Government within the purview of the statute. 

In taking the position that the statute did apply in the above situation, 


4 4 


the Department appears to have departed from the position indicated in a 1937 





cit., s views refer to the meaning of the term "claim 
against the United States” in sections 283, 204 and 5 U.S.C. 99. 
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memorandum from Assistant Attorney General Morris to Assistant Solicitor General 
Bell (April 3, 1937): 


"fhe section] is limited to the prosecution of claims 
against the U. S. as an agent or attorney or receiving compensa- 
tion therefor. This section does not prohibit an officer or 
employee of the United States from acting as counsel for a 
defendant in a suit brought by the United States. The statute 
is highly penal and would no doubt be so construed by a court. 
However, the files of this Department reflect that the various 
Attorneys General have consistently frowned upon such action by 
officers and employees of this Department. Furthermore, the 
dividing line is rather close since counterclaims are frequently 
interposed in suits brought by the United States which are 
clearly claims against the United States and other matters may 
arise in any case which might be held to be claims against the 
United States." 


The problem was discussed by Mr. Ellis Lyons in his appearance before the 
House subcommittee investigating the Department of Justice in 1952. 32/ 
Mr. Lyons referred to a state court decision 32/ snvolving the defense of a 
claim by the United States for additional income tax and pointed out that the 
court said it did not make sense to have the legality or illegality of the 


action depend upon who was suing whom. 34/ Mr. Lyons summed up his views of the 


case as follows: 


I might say that case did involve money one way or the other 
and it is hard to jump from that conclusion to the broad one that 
the defense of any suit in which the United States is a plaintiff is 
a claim against the United States. That is one of the dark points 
in this kind of legislation.” 


2) Op. cit., p. O71. 


y Day v. Laguna Land & Water Co., 115 Cal. App. 221 (1931), involving 
U.S.C. 99 


‘ 
Jae 


& a in "The Federal Conflict of Interest Laws", 54 Col. L.R, 893 
4 


» expressed the same criticism, 


58600 O—60—pt. 2 13 
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Unlike 16 U.S.C. 284, the prohibition is not limited to claims with 
which the officer or employee is connected as an officer or employee but 
extends to all claims against the United States. As said by the Court of 
Claims in the Winthrop case, supra, 39: 

"The statute is not restricted to officers prosecuting 

claims arising within the purview of their duties, nor even 

arising in a department with which they are connected, or in 

which they may be supposed to exercise some influence,” 

Aside from the prohibition against prosecuting claims as counsel or 


agent or assisting in such prosecutions, 253 prohibits the retention by an 


yee of the Government of any interest in a claim against the 


° 


officer or empl 
United States even if he does not participate in the prosecution. 22/ The 
statute “contemplates the complete severance of interest by one who, during 
the prosecution of any claim against the United States, becomes an officer of 


ps 


the United States." Case v. Helwig, supra. 





+ Yoerialctiva Rercor nant4 
ve MwP~6i0tive necorrpenaays 
ee LD 


The Douglas subconmittee (Report cit. supra) in 1951 made certain 
recommendations which would broaden ite application. The recommended changes 
are explained as follows (Report, 85): 


The section would be extended to 


officers anc employees 
individual Members of Congress and of 


of congressional committees. 
The existing prohibition on acting as agent or attorney for a 


laim against the United States would be widened to include ‘any 
ause, action, proceeding, demand, complaint, appeal or proposal’ 
n or before any agency or congressional conmmittee--conforming 
generally to proposed changes in section 281. ‘Advancement’ has 
been inserted to strengthen the language on aiding in ‘prosecution 
or support’ thereof. 


~*~ 02 0 





“Disqualification from holding office of honor, trust, or 
profit under the United States has been added to the present 





penalties. 













w partner of 4 
s of the statute 


against the Government by a 





3 The prosecution of a clain la 
govermment employee would subject the employee to the penaltie 
if he retained any interest in the claim. 40 Op. A.G. 289, 293; Salant, op. 


i+ 
Cite We 





tute 


FEDERAL CONFLICT OF INTEREST LEGISLATION 679 


"The last two paragraphs, with their special exemptions 

and exceptions thereto, would be stricken for the same reason 

pointed out above under section 261." 

The Douglas subcommittee proposes to extend the prohibitions of the 
section to “officers and employees of individual members of Congress and of 
Congressional committees." It would seem that the present terminology 
("officer or employee . . . of the Senate or House of Representatives") is 
sufficient although the suggested language would be more precise. However, 
the subcommittee either overlooked or ignored the most important aspect of 
coverage -- whether the statute does or should apply to Members of Congress. 

As to adding to "claims against the United States" various enumerated 
proceedings or matters before agencies or Congress, the recommendations would 
resolve the present difficulty of defining "claims against the United States." 
The addition of the word “advancement” to strengthen the language on eiding 
would appear to be an innocuous change but little else. 

The disqualification added to the present penalties is identical to the 
disqualification provision now found in section 281. Whether adding this 
disqualification for conduct which is only malum prohibitum is debatable. 

The elimination of the last two paragraphs, with their special exemptions 
ani exceptions thereto, involve the same considerations already set forth in 
connection with section 281 Supra. For this reason the discussion will not be 
repeated, 

Davis ("The Federal Conflict of Interest Laws," 54 Col. L.R. 893 (1954)) 
suggests that section 263 be revised and combined with section 261 (p. 902- 
3): 

"While there may be some doubts as to the need for Section 283 

as long as Section 201 is retained, it is not by any means a harnm- 

ful or unreasonable law. What is required, however, is that both 

acts be revised, and perhaps combined, to eliminate the inconsis- 

tencies and gaps . .. Thus, Government officials should be 


prohibited from rendering services (other than in the discharge 
of official duties) and receiving or agreeing to receive compensation 
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for services in any matter in which the United States has 
an interest; and this prohibition should extend to all such 
matters whether before an agency or the courts, This 
suggested revision lays down the principle that no employee 
of the Federal Government should appear, or receive 
compensation for appearing in any matter in which the 
Government has an interest, except in behalf and as a 
representative of the United States. Such a rule would 
reflect the present policy of avoiding situations of 
potentially divided loyalty and of potential improper 
influence, and would establish reasonable and clear 
standards of conduct for all Federel personnel." 


McElwain and Vorenberg ("The Conflict of Interest Statutes," 65 Harv, 


L.Re 955 (1952)) suggests that “perhaps . . . section 283 should be amended 
to distinguish between practice before one's own agency and practice before 


others" (p. 963). ‘The same considerations pertain to the author's identical 


suggestion as to section 281 and have been discussed thereunder, 


The Douglas subcommittee recommendations deserve consideration although 


most of them appear to be minor, unnecessary or undesirable, with the exception 


of the recommendation relating to broadening the term "claims against the 
United States" to include many proceedings or matters not necessarily 
constituting claims for money or property. This recommendation should be 
given serious attention. The recommendation relating to retired officers 
involves considerations discussed above in commection with a similar rec- 
commendation respecting section 261. 

Davis' recommendation to combine sections 281 and 283 merits study. 


However, insofar as the combined section would prohibit the rendering of 


representative services, with or without compensation, by members of Congress, 


such revision is likely to stir opposition from Congressmen who consider the 


rendering of gratuitous assistance to constituents a normcl part of their 


duties. 


McElwain & Vorenberg's suggestion that section 283 (as well as 261) be 


limited to prohibiting practice before one's own agency is interesting. 


- 60 - 





is 
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Whether it would effectuate the primary purpose of the statute to prevent 

the exercise of improper influence and insure the loyalty of the employee 

is open to serious question regardless of the present size of government, 

The suggested limitation may have some validity with respect to subordinate 
employees, but ite validity diminishes in proportion to the increase in grade 
of the officer or employee. 

Perhaps the most important aspect of 283 from the legislative viewpoint 
ie its apparent inapplicability to Congressmen. If it were to be applied to 
them, however, it is probable that an exception would be required to permit 
them to render gratuitous services before agencies because of practical 
considerations pertaining to their office. Such exception might largely 
negate the value of any attempt to apply the statute to them since 201, which 
applies to Congressmen, now would appear to prohibit them from prosecuting 
claims against the United States for a fee before any department, agency, etc. 

In view of the ambiguous legislative history of 283 in respect to 
whether it applies to court proceedings, legislation should be considered 
which would make this clear. If the statute should be made applicable 
expressly to both court proceedings and to Congressmen, a question of 
Congressmen's privileges again would arise. Under present law Congressmen 
apparently are not prohibited from representing clients in court with or with- 
out fee in matters of interest to the United States (except insofar as they 
are so limited by 16 U.S.C, 262 in the Court of Claims.). The legislative 
history of both sections 26] and 283 shows conclusively that members of 
Congress did not intend to limit their right to practice in court. 

Finally, the problem relating to whether prosecution of claims includes 
the defense of claims is one which deserves legislative clarification. If it 


is intended that the statute should embrace the defense of claims, such intent 


oe & ee 
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should be expressed in the section and not left to the hazards of judicial 
interpretation. 

To the extent that sections 281 and 283 achieve their indicated purposes, 
they help to maintain high standards of integrity in the Government. Probably 
they do not constitute an undue burden upon the average Government officer 
or employee since the vast majority of these persons in any event would not 
be in ae position to engage in representation of private interests before 
Governmen. agencies. However, consideration should be given to the extent 
to which they may discourage the entrance into Government, particularly for 
limited periods of service or for part-time activity, of desirable and 
qualified professional or other persons who want to continue during the period 
of their Government service activities which sections 281 and 283 my render 
illegal. In this connection it should be remenbered that these statutes render 
illegal not the exercise of improper influence nor disloyalty to the Government 
but that they prohibit activities which present opportunities or inducement to 


exert improper (or even proper) influence or to be disloyal. 


- 62 - 





an 


in 








FEDERAL CONFLICT OF INTEREST LEGISLATION 683 


2U.S.C. 99 
A, Legislative History 

The earlier of the two siatutes governing the ectivities of former officers 
and employees of the Federal Goverment with relation to the prosecution of 
claims against the United States after such officers and employees have left 
government service is found in section 99 of Title 5 U.S.Code (Section 190 of 
the Revised Statutes), entitled "Ex-officers or employees not to prosecute 
claims in departments." The statute makes it “unlawful” for any former officer 
or employee of a Department of the Government, during a period of two years 
after the time when euch employwent has ceased, to act as counsel, attorney or 
agent for the prosecution of any claim against the United States, or to aid by 
any manner or means in the prosecution of such claims, if such claims were pend- 
ing in any Department of the Government while the former officer or employee 
was in Government service. The statute prohibits gratuitous services as well 
as services for compensation. 

Section 99 provides as follows: 

It shall not be lawful for any person appointed as an officer, clerk, 
or employee in any of the departments, to act as counsel, attorney, or 
agent for prosecuting any claim against the United States which was pending 
in either of said departwents while he was such officer, clerk, or employee, 
nor in any manner, nor by any means, to aid in the prosecution of any such 
claim, within two yeare next after he shall have ceased to be such officer, 
clerk, or employee." (R. S. § 190.) 

The provision in 5 U.S.C. 99 (R. S. 190), was originally section 5 of the 
act of June 1, 1872, 17 Stat. 199, 202, making appropriations for the Post 
Office Department. The section as first passed by the House of Representatives 
provided criminal penalties for a violation of ite prohibitions. It read as 
follows: 

‘That if any person who has held an office in any executive Department 
of the Government, to which he was appointed, shall act as attorney, 
solicitor, or agent, in the prosecution of any claim against the United 
States in such Department, within two years after the date at which he 


ceased to be such officer, he shall be deemed guilty of a misdemeanor, and 
on conviction in any court of the United States having jurisdiction thereof, 


- 63 - 








FEDERAL CONFLICT OF INTEREST LEGISLATION 





shall pay a fine not exceeding $5,000, or be imprisoned in the penitentiary 
not exceeding one year, or both, at the discretion of the court." (Cong. 
Globe, 42nd Cong., 2d sess. p. 3108) 


The conditions which the section was designed to correct were explained by 
Senator Edmunds when the section was first discussed in the Senate on May 6, 
1872 (Idea, 3108-9): 


"I do not know of any abuse in the Government * * * greater than this 
of having people who are employed in the Government relinguish their employ- 
ment and turn right around and become the agents and attorneys of those who | 
wish to get money out of the Treasury through that Department. More frauds 
have been committed and more wrong done to the people of the United States 
in that way, in my opinion, than in any other way that has yet been men- 
tioned at this session of Congress respecting corrupt practices; and as 
the law now stands, these corrupt practices are such as the Departments 
are not responsible for. As the law now stands, they cannot prevent a man 
who has been a clerk yesterday in charge of a particular claim on a con- 
tract, if you please, in the Post Office Department, from to-day going to 
his fellow clerks as the ettorney of the man who has the claim, and by one 
influence and another getting them to pass the claim and get a warrant 
for it and draw it from the Treasury. * * * Other clains * * * have been 
worked through the Departments in spite of all the skill and resistance of 
the heads of them, where they could be brought to their notice, by people 
who held confidential relations to the Government turning around and 
becoming the attorneys for those who pretended to have claims against it, 


os * * 
ti 

"Now, here is the head of a bureau to whom the Goverrment has in- 
trusted all the papers and affairs on its side of the controversy, to vhan y 
it is known that particular clerks in that bureeu may either from ignorance 
or from interest or some other cause be persuaded to pase a claim which 
goes under their review which otherwise they would not. That man retires 
from his three or four thousand dollar position and comes up the next day 
as the attorney, having a contingent fee of $10,000, if you please; he 
goes right back into the Department, hunts up the proper clerk in that 
bureau, and uses his influence upon him; I do not say always corruptly in 
the sense of using money, but uses the influence which naturally could be 
exercised by a man of capacity upon people with whom he had been asso- 
ciated, and the first you know a claim which never ought to have been paid 
has taken its money out of the Treasury. 


‘This is a great abuse. /The section is intended to/ prevent a man _ 
who is in the employ of the Government, or has been, from having the run vet 
of the Departments and going into the Departments * * * and making use of 
the influence, the knowledge that he has obteined when he has been receiv- nx 
ing our money to get money out of the pockets of the people. 

mer 

In discussing the provision on May 7, 1872, Senator Edmunds emphasized that 
ech 

the evil at which the section was aimed was not the prosecution of claims per & 
of 


but the presentation of fraudulent and unjust claims which were passed as 4 


«Q. 
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result of the influence of former officials possessed of inside knowledge of the 


facts of a particular case (Id., 3133): 


"[The Government/is protecting the rights of everybody when it 
ie undertaking to protect iteelf against frauds and unjust claims, 
The trouble in allowing these Departments to be open to everybody is 
not the disclosure of the facts that are there, but it is the dis- 
closure of facts that are not there, if I may use an Irishisem; it is 
to enable people who are sharp and unscrupulous to see exactly what 
facts are wanting to make out a case, and then to find the witness 
who will swear to a lie to make up on the record, by affidavit or 
otherwise, what is wanting, and to use the influence that he may have 
possessed from a knowledge of all the clerks in a perticular Depart- 
ment as to who was approachable, who can be got to pass a claim which 
ought not to be passed, and to share with him in the plunder to be 
obtained by it. 


“# * * I never before heard anybody deny that it was a great 
scandal and reproach to this Republic that people were constantly 
leaving the Departments and then constantly wiggling through claims, 
sometimes enormous, which when they occupied official position they 
had refused to pass because the proof under the law was not adequate 
to the emergency, and then wiggled them through in some indirect and 
improper way, That is the abuse, that is the wrong,’ 


* * * 


The objection to former employees making use of their knowledge of a par- 


ticular case acquired while in the employ of the Government was expressed also 


by Senator Frelinghuysen: 


I can see great objections to persons who have held these 
positions and become familiar with the details of the office, 
holding the position of attorney, not that we want to conceal 
facts or the truth as it exists in the records, but one familiar 
with those records may know one fact in favor of his client, he 
may know another fact that if disclosed would make the Govern- 
ment right, and he takes a partial view of the whole subject, so 
as to put the Government in the wrong and his client in the right, 
## #" (Id,, 3110, May 6, 1872). 


Senator Scott expressed himself as "willing to go as far as anybody can to pre- 


vent the scandals which have heretofore arisen from persons making use of the 


knovledge acquired in official positions to revive claims against the Govern- 


ment and also to enforce them" (Id., 3110, May 6, 1872). Senator Morton 


acknowledged that it was “an abuse to allow a man who has been employed in one 


of the Departments to resign or otherwise go out and use the knowledge he has 


«it. 
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there acquired in enforcing claims against the United States,” (Id., 3110, 
May 6, 1872). 

Senator Morton contended that the provision was too broad because the pro- 
hibition included the prosecution of claims before offices or bureaus vith which 
the former employee had no connection during government service. The Senator's 
argunent follows: 


“The prohibition against his practice should be confined to that 
particular bureau or that particular sphere of duties in which he was 
employed and in regard to which he obtained particular knowledge, 


"Is there any sense in saying that a man who has been employed 
in the Patent Office shall not be allowed to practice before the 
Commissioner of the General Land Office or the Commissioner of 
Pensions, or any other bureau or any other officer in that depart- 
ment not connected with that class of duties upon which he vas em- 
ployed? It seems to me not * * * , Suppose a man is employed in 
the dead-letter office of the Post Office Department, is there any 
sense in saying that he shall not practice before the Post Office 
Department in other respects in regard to matters not connected 
with the dead-letter office? There would be no sense in that * * #,' 
(Id., 3110, May 6, 1872). 


There was no discussion of this objection and the provision as finally enacted 
did not contain the restriction for which Senator Morton contended, 

Another objection which was raised and defeated was Senator Scott's pro- 
posal to confine the prohibition against prosecution of claims to "claims to 
recover money." (Id,, 3110, May 6, 1872). Senator Edmunds opposed this restric- 
tion on the ground that it was just as much against public policy to prosecute 
other types of claims against the Goverment, Using the Land Office as an 
example, he argued: 


"When you came to the Land Office, I think it would be just as 
great an abuse for a member of Congress who had put himself in rela- 
tions in the course of his duties, as members of Congress must with 
all these Departments in the course of his rightful duties in taking 
care of his constituents, with the Commissioner of the Land Office or 
the heads of his bureau; it is just us much against just policy, and 
against the protection of the people, who have some rights as well as 
claimants, to allow a member of Congress, or a member of a Department, 
to undertake the land-grant business before the Commissioner of the 
Land Office as it would be to undertake the money business in the | 
Treasury Department proper.” (Id., 3112, May 6, 1872). 
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Senator Bayard sought to amend the provision by removing the criminal 


penalty. Although this amendment was rejected by the Senate, the provision as 


finally enacted by the Congress was without criminal sanction, In the course 


of explaining his amendment the Senator from Delavare said: 


"It is quite enough, it seems to me, to indicate to our officials 
that a certain class of people are, from high motives of public policy, 
to be excluded from using their personal influence and using the in- 
formation which they have gained while in the employ of the Government 
for the purpose of furthering their private interests." (Id,, 3111, 
May 6, 1872). 


Among other arguments advanced against the provision was that it did not 


reach the real evil--ex parte practice in the Departments, Senator Stewart 


said: 


dill 


"There may be evils that are aimed at by this section, but this 
section does not reach the main evil in the Departments. There 
ought to be a system of practice there by which both sides can be 
heard, You ought to stop ex parte applications and hearings affect- 
ing private rights, or affecting the rights of the Government, re- 
quire notice to be given, and have both parties represented; have 
the Government represented when there is only one entagonist, and 
when severe] are interested have them all present. If you would 
provide thet there should be no more ex parte practice in any De- 
partment in any case, then there would be no need of this provision, 
Then if the attorneys should possess information obtained in this 
way, if the Government were represented it would make no difference,” 
(Id., 3111, May 6, 1872). 


The entire section was eliminated (Id., 3135). The Post Office Department 


then went to conference and the committee of conference recommended that 


the proposed section be amended to read as follows: 


"SEC. 5. That it shall not be lawful for any person who shall 
hereafter be appointed an officer, clerk, or employee in any of the 
executive departments to act as counsel, attorney, or agent for pros- 
ecuting any claim against the United States which was pending in said 
departments while he was said officer, clerk, or employee, nor in any 
manner, nor by any means, to aid in the prosecution of any such clain, 
within two years next after he shall have ceased to be such officer, 
clerk, or employee,” 


There vas no explanation of the section as revised by the committee of 


conference except the statement by Senator Windom that it ‘simply provides 


that 


persons hereafter appointed shall not so act.” (Id,, 3809, May 24, 1872). 
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The conference report was adopted, 

The commissioners appointed to compile the Revised Statutes reported the 
section to the Congress with the proposed change in phraseology and the expla- 
nation indicated below (commissioners' draft, title IV, sec, 32): 


"SEC. 32. It shall not be lawful for any person appointed 
after the first day of June, one thousand eight hundred and 
seventy-two, an officer, clerk, or employe in any of the Depart- 
ments, to act as counsel, attorney, or agent for prosecuting any 
claim against the United States which was pending in [esata] 
either of the Departments while he was such officer, clerk, or 
employe, nor in any manner, nor by any means, to aid in the 
prosecution of any such claim, within two years next after he 
shall have ceased to be such officer, clerk, or employe, 


‘It is not quite clear whether the existing en- 
actment intends to prevent persons from prosecuting 
claims in the particuler Department in which they have 
been employed, or to exclude them from all of the De- 
partments, '” 


si 
£/ 
/ 


The Revised Statutes as finally enacted by the Congress contained the 
suggested additional words, but with a slight change, that is, "either of the” 
was changed to “either of said." R., S. 5596 repealed, and R. S. 190 therefore 
superseded, section 5 of the act of June 1, 1872, 

The legislative history of section 99 indicates that the occasion for the 
prohibition was the allowance by officials in various Executive departments, of 
false and fraudulent claims prosecuted by former officers or employees of those 
departments, It is evident that those Congressmen concerned with enactment of 


this measure proposed to remedy this evil by preventing former employees from 





36/ The anendment proposed by the Commissicners and adopted the House was 
described by Congressman E, R. Hoar: The effect as the House will see, of 
this amendnent is that any person who has been employed in either of the De- 


partments shall not be allowed within the time specified to practice as a 
claim agent within any of the Departments, which the committee thought was 
the true construction of the law as it stood, and certainly a very salutary 
one. 2 Cong. Rec, 850-1. 
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32/ 


making use of three types of knowledge: 

1, knowledge of a particular clain; 

2, knowledge of the weaknesses of other persons in the employ of 

the Government; 

3. knowledge of the operation of the details of a particular 

office. 

The first two factors were uppermost in the minds of the legislators, Thus, 
it ie reasonably clear that section 99 was intended to prevent a former officer 
or employee from switching sides with respect to a particular claim which he had 
handled for the Government or of which he gained knowledge during his Government 
employment, It is also reasonably clear that the section was intended to insulate 
the Executive Departments from the influence of former officials or employees for 
a period of two years after they left Government insofar as that influence might 


be exerted in behalf of a claim against the Government which was pending during 
#/ 
their employment. 


Fi Cf. Dembling & Forrest “Government Service and Private Compensation’, 
G.W, Law Rev, 264 (1952). In section 99 "Congress sought to circumscribe 
post-employment activities which would utilize inside information, knowledge, 
and influences gained while in the Government service,” 


36/ The following comment on the legislative history of section 99 appears in 
Salant, op. cit., 17: 


"No very clear general intent can be drawn from these excerpts, It does 
appear, however, that there was an undercurrent of conflict between the "“influ- 
ence’ theory -- which would result in a broad and strict prohibition, and the 
"personal knowledge" theory--which would result in a narrow prohibition con- 
fined to those matters concerning which the employee had particular knowledge, 
Senator Bayard adverted to another potential evil represented by a different 
kind of special knowledge--the knowledge of the ‘weaknesses’ of one's former 
colleagues, Senator Bayard apparently viewed the prohibition as falling on 
"insiders, Senator Scott, on the other hand, contended for narrow construc- 
tion, limiting the operation of the statute not to represeutation of private 
parties but solely to use of knowledge acquired in the performance of official 
duties, Such a construction, however, was precluded by the defeat of Senator 
Morton's proposed amendment [that the prohibitions should be confined to that 
particular bureau or that particular sphere of duties in which the person was 
employed and in regard to which he obtained particular knowledge." 
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It is also clear from the legislative history that the term "claim" was not 
restricted to a claim for money, Moreover, despite the apparently reasonable 
objections of Senator Morton, the prohibition was not confined to prosecution of 
claims before the particular office or department in which the former employee 
had served but was applicable to representation before any of the d artments 
(despite the doubt of the commissioners appointed to compile the Revised 
Statutes), 

The quoted excerpts from the legislative history of section 99 include som 
of the objections to the measure, It was objected by Senator Stewart, for ex- 
anple, that the legislation failed to reach the real evil, ex parte practice in 


Government, (Id., 3111, May 6, 19872). Senator Morton thought that it was sense- 


less to prohibit a former ex 





yee of one department from practicing before 
another department or even before his own former department with respect to 
matters before offices of that department other than that in which he had been 
employed, (Id., 3110, May 6, 1872.) The debates in Congress also brought forth 
some other interesting criticisms which do not appear in the quoted excerpts, 
Senator Logan said that the bill was an attempt by the Government to suppress 
information to which parties are entitled" (Id., 3113). Senator Alcorn expressed 
the same criticism (Id., 3133). Senator Morton neidered the bill as proposed 
too great an interference with private rights (Id., 3110), It was also said that 
the bill strikes merely at "open’ influence, whereas the real evil is ‘private, 
secret influence, (Senator Bayard, id., 3135.) Regarding the influence which 
some legislators thought a former official would exert in pressing a claim, the 
answer was given that persons going out of the Government were not going to carry 
much influence with the department they had left. (Senator Carpenter, id., 3109.) 
Senators Wright and Casserly thought that the section should be amended to make 


it applicable to members of Congress (Id., 3109), Senator Wright proposed an 


amendment to this effect (Id,, 3109) which did not pass, but no reasons against 


it were mentioned, 
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All of the Congressional discussion of the section to which reference has 
been made occurred in the Senate, The measure aleo was discussed in the House 
(cong. Globe, 42d Cong., 2d sess., pp. 1846-1647, March 20, 1872), but the House 


debates add nothing to the discussion in the Senate, 


B, Cases and Opinions 
The Attorney General has held (25 Op. 6 (1903)) that this section applies 


only to officers and employees of the regular departments of the Government as 


9/ 


enumerated in Title 5, U.S.C., and does not apply to the independent agencies. 
The section is inapplicable to officers in the United States Army or Navy unless 


appointed to an office or bureau in a department, 31 Op. 471 (1919), 40 Op. 269 
4o/ 
(1943). Semble, it is also inapplicable to officers of the Air Force other 


than those appointed to an office or bureau in a department. The section may be 
applicable to temporary and intermittent personnel, provided they have been em- 
ployed within a regular department. 40 Op. 289, 291 (1943). Litigation or any 
other type of prosecution of a claim on one's own behalf is not expressly pro- 


hibited and would appear to be permitted. 
41/ 
Although the section does not prescribe any penalty for violation, a 


397 In this opinion the Attorney General held that the section did not apply to 
the Civil Service Commission, See also 40 Op, 289, 294 (1943). 


4o/ Salant, op. cit., 23, advises service personnel not to rely on these 
opinions of the Attorney General, Salant also states that it is uncertain when 
a commissioned officer is an “officer in a department” (p. 33). 


41/ The Claims Division of the Justice Department in 1945 opposed legislation 
Which would have added penal sanctions to section 99 on the ground that the heavy 
criminal penalties proposed would be unreasonable in view of the difficulties of 
ascertaining whether a particuler matter was pending in one of the departments 
while the employee was in the service, The practical effect of the recommended 
legislation could be that the former employee would be required to reject all 
matters involving the Government for two years, Memo of October 11, 1945 from 
John F, Sonnett, Actg. Head, Claims Div,, to Asst, Sol, Gen., re S, 843 (79th 
Cong., lst sess,), 
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court will not give its help to the person who violates the Act and who seeks 
judicial aid in the recovery of fees fram his client; the agreement is unlawfy) 
and therefore will not be enforced by the courts, Ludwig v. Raydure, 25 Oh, App, 
293, 157 N.E, 816 (1927), cert, den. 275 U.S. 545; Van Metre v. Nunn, 116 Minn, 
4Lh 133 N.W. 1012 (1912), The statute is enforced also by denial of the right to 
practice, through regulations or otherwise, by the executive departments and by 
the courts. (Unp. Op. of Atty, Gen. to Sec. of Treas., April 16, 1942), 
Consistently with ite legislative history the Attorney General has held 
(20 Op. 695 (1894)) that the section prohibits an employee in one of the depart- 
ments from prosecuting in a representative capacity any claim against the United 
States pending in any of the departments during his employment regardless of 
whether he was employed in that department. The disqualification would appear to 
be effective regardless of whether the claim received the personal or any con- 
sideration of the former employee or even whether it came to his knowledge or not, 
and apparently regardless of any moral question involved, Day v. Laguna Land & } 
Water Co., 115 Cal. App. 221, 227 (1931). However, the disqualification is only 
for two years after the person's employment has ceased, Thus, even though the 
claim involves a matter with which the person was directly connected during his 
employment, the person may prosecute the claim as soon as the two year period has 
elapsed, Moreover, even within the two year period, an ex-employee may prosecute 


any claim against the Government as long as it was not “pending” in one of the 
departments during his employment by the Government and even if the claim may in- 
volve subject matter with which he had been directly connected during his employ- 
ment provided the "subject matter" had not ripened into a "claim" during his in- 
cumbency. However, 18 U.S.C, 284 prohibite for a two year period a former 
employee from prosecuting a claim involving a subject matter with which he had 


been connected during his employment and thus covers this latter defect of 


section 99. 


- Tee 
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ko / 
The meaning of "claim against the United States" as used in section 99 has 


been considered judicially and otherwise, The rights of landowners in condemnation 
cases instituted by the Government were considered to constitute a claim against 
the United States within the meaning of this statute (8 Unp. Op. 1253 (1938)), 

thus barring a former Justice Department employee from acting as counsel for the 
landowners. A contract to claim relief fran a Federal income tax assessment has 


43/ 


also been held to be a claim against the government within the meaning of 


section 99, Day v. Laguna Land & Water Co., supra, What in general are permis- 
sible activities with respect to practice vis-a-vis the Government can be judged, 


ble / 
if at all, only in the particular circumstances, _ 


The question when a matter becomes a claim pending in a department also has 
received judicial examination, It has been held that a preliminary investigation 
of corporate tax returns which had not reached the point of determination whether 
the corporation owed the Government money or not did not constitute a claim pend- 
ing in a department within the meaning of section 99, Day v. Laguna Land & Water 


Co., Supra. 


427 The prosecution of a claim within the meaning of the statute has been held to 
embrace any legal activities designed to bring a claim to a successful conclusion 
and extends to "collection" of a claim. The statute is not confined to prosecu- 
tion of claims by lawsuit, Van Metre v, Nunn, supra, 


43/ Salant, op. cit., 42, believes that it is an unjustifiable distortion of 
language to comprehend the "defense of claims by the United States" within the 
words ‘prosecution of claims by the United States. 


4b/ Salant, op, cit., 43-4k, indicates his belief that section 99 does "not bar 
all practice vis-a-vis the Government and that a client may be represented in some 
kinds of cases (perhaps, at the least, negotiating contracts, conferring on con- 
templated courses of action, and the like)," Cites Morgenthau v, Barrett, 

108 F, 24 481 (1939). 


« 79 @ 
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The statute has been the subject of law review criticism, One recent article 


(Davis, "The Federal Conflict of Interest Laws,” 54 Col. L. R. 893 (1934)) finds 


no "good reason to retain section 99," Summarizing the inadequacies of the lav, 


the article states: 


It is not effective because it has no teeth, and it creates 
confusion because it is inconsistent with Section 204. The 
law is unreasonable in that, in effect, it discriminates 
against employees of the Departments without any basis for 
distinguishing them from other Govermient employees, It is 
also unreasonable because there is no purpose to be served 
by precluding an ex-employee of one Department from prose- 
cuting a claim against a different Depertixent solely because 
that claim was pending in the latter Department during his 
employment, 


On the other hand, an earlier article (1952) on the same subject in 65 Harv, 





L. R. 955 (Mc and Vorenberg) finds section 99 "the st innocuous of the 
conflict of interest statutes" (p. 971). The article observes, however, that, 


because of ite broad language which includes all claims pending during the 
person's employment and not merely those with vhich he was connected while in 


Government, section 99 “has probably frightened more candidates for public office 


than any of tt 


2 
@ 
Oo 
ct 
or 


ner conflict of interest statutes, with the possible exception 


of the double compensation statute, 


In 1954 the Attorney General proposed legislation to the Congress which 
yuld have repealed section 99, as well as amended the other post-employment 
4 
conflict of interest statute, 10 U.S.C, 204, In explanation of the proposed 


bill the Justice Department pointed out that sections 204 and 99 apply in the 


same general area but in wholly different terms, The Department's criticism of 


section 99 was set forth as follows: 


The present lew is unsatisfactory. Not only do the present 
statutes applicable to the activities of former employees fail tc 
supply adequate prohibitions with respect to government proceedings 


od 


L457 The bill was not acted upon by the Congress, 
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other than those involving money or property claims, they are in 
other respects ‘uneven in scope and applicetion.' Report to the 
Committee on the Judiciary by the Subcommittee to Investigate the 
Department of Justice, House Rept, No, 1079, 83rd Cong., p. 79. 
As the hearings of that Subcommittee so clearly show, the vague- 
ness and lack of clarity in present statutes contributed greatly 
to the flagrant disregard of common ethical standards displayed 
by the former officials of this Department. 


This present vagueness is exemplified by the interrelation 
of the criminal statute (16 U.S.C, 284), concerning the repre- 
sentetional activities of persons ‘formerly employed in any agency 
of the United States', with another etatute (R, S, 190; 5 U.S.C.99), 
which makes unlawful any such representational activity by any 
‘person eppointed as an officer, clerk, or employee in any of the 
departments’ with respect to any claim pending during the time he 
was such ‘officer, clerk, or employee' for two years after he has 
ceased his employment, No penalty is prescribed for violations 
of the latter. 


Applying as it does in the same general area as 18 U.S.C. 26h, 
but in wholly different terms, the provisions of R. S. 190 pose 
difficult problems of harmonious construction with the criminal 
statute, The one applies to persons formerly ‘employed in any 
agency'; the other to those formerly ‘appointed as officer, clerk, 
or ewployee.' The criminal statute applies to claims ‘involving 
any subject matter directly connected with which’ the person was 
employed; the other relates to claims pending in either said de- 
partments. The statutes leave to the processes of statutory 
construction the problems of reconciling such wide differences, 
Teken separately, neither statute covers all that ite purposes 
would recuire, with the restriction of 18 U.S.C. 264 to monetary 
claims, and of 5 U.S.C. 99 to employees of ‘departments’ exclud- 
ing independent agencies, Taken together, they pose conflicting 
rules as to the same subject matter, providing only vague and 
generalized rules in an area where plainly understood provisions 
are required, 46/ 


Elimination of section 99 would resolve problems of harmonious construction 
with the criminal statute, section 264, However, consideration should be given 
to the ‘influence’ factor, which was a major reason for the enactment of 
section 99. Section 264 is aimed at preventing a former employee from switching 
sides" with respect to a particular matter on which he worked or with which he 


had been connected, Section 99, in the limited area of the regular departments, 


WO] Department of Justice press release, July 14, 1954. 
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probably was intended to prevent the same thing, though by making the disqualiri. 
cation applicable with regard to claims pending in any department during employ. 
ment, achieved a broader disqualification which could be justified only by 
reference to the theory that a former employee could be expected to influence 
the decisions of goverrmment officials with regard to any claim. Of course, the 
“influence theory was not carried to its logical conclusion since the disquali- 
fication attached only to claims "pending" in a department during the government 
employment of the former employee-which indicates a concession to the other major 
reason tor enactment of the statute, the idea that a former employee should not be 
permitted to switch sides with respect to a particular matter with which he had 
been connected, Although the disqualification goes beyond this idea, it perhaps 
might have been a reasonable conclusion that any former employee who prosecuted a 
claim against the government which was pending in any department during his en- 
ployment either had worked on that claim or had knowledge of it, considering the 
size of government in 1872, 

However limited and deficient section 99 may be, it does attempt to deal , 
with the problem of influence of former employees, whereas section 284 does not, 
That this factor is still considered of major importance by legislators concerned 

ith ethics in government is attested by the attention given it in 1951 by the 
Senate Committee on Labor & Public Welfare, Special Subcommittee on the Establish- 
meat of a Commission on Ethics in Govermment, The subcommittee, of which Senator 
Douglas was chairman, recommended repeal of section 99 but also recommended a nev 
section of the criminal code (in lieu of present section 264) which would provide 
inter alia 

47 Section 2 covers only one of the sorts of advantage which an ex-employee 
may have in his dealings with Government: that of inside knowledge gained from 
work on a particular case. It does not restrict the ex-Govermment employee in 
attempts to take advantage of friendships and associations made while in the 
Government, and it seems to us that it would be entirely proper to extend Sec- 
tion 284 so that it would prohibit dealings with former associates even though 


the dealings had nothing to do with any case on which the ex-employee worked while 
n Government, McElwain & Vorenberg, 65 Harv. L. R. 955, 961. 


7a 
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"That all former Goverment personnel of the rank of GS-15 
and above, or equivalent rank, shall be prohibited from trans- 
acting any business for a period of two years after the termi- 
nation of their service, with the department or agency where 
they were formerly employed, As in the recommended amendments 
to the Administrative Procedure Act, former top-level agency 
personnel would thus by criminal law also be barred, during a 
‘sterilization’ period of 2 years, from acting before the 
agency where their previous status and influence would be pre- 
sumed to give them the greatest advantage over others dealing 
with the same agency, (Report of the above subcommittee on 
"Ethical Standards in Government," 624 Cong., lst sess,, Com- 
mittee Print, 1951). 


Moreover, there may be sound reason for prohibiting a former employee from 
prosecuting a claim against the Government which was pending during his employ- 
ment even though it was not one on which he worked or with which he was con- 
nected. Section 99 would prevent such person from prosecuting a claim with 
which he had become familiar while in Government without the necessity of proof 
that he had known of that claim. It is not entirely clear, on the other hand, 
that 18 U.S.C, 264 would apply to such a situation, and if it were held to be 
applicable, there would still exist the necessity of showing the former en- 
ployee's connection with the matter. That this factor may coustitute adequate 
reason in itself for retaining section 99 was pointed up by the testimony of 
former Comptroller General Lindsay Warren before a Congressional Committee in 
1945. Referring to section 99 as having had ‘a most salutary effect on those 
who have served in the Government,’ he criticized as an inadequate substitute 
section 19(e) of the Contract Settlement Act of 1944, which section was the 
precursor of the present section 284 and which used almost the identical 
language of the latter statute, Mr. ‘arren said: 

“The conference report came in with some pious words that 

would permit anyone who could get out of the Army or Navy or 

Maritime Commission to immediately prosecute claims against the 

Government provided that such person had not actually worked on 

that clain when they were in the service--'You tickle me and I 

tickle you’. John Jones, sitting there, handling one matter in- 


volving thousands or millions of dollars; Bill Smith sitting 
here; both resign; Jones can handle Smith's matter and Smith can 


«77 « 
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handle Jones' matter, and that is the law today, gentlemen, and 

it is wrong. It is absolutely wrong and Congress ought to repeal 
it for the sake of ordinary decency,’ (Hearings before House 
Committee on Expenditures in the Executive Departments, 79th Cong., 
lst sess,, on H, R, 131, Feb. 13, 1945, p. 14). 


Whether Mr, Warren's fears as to the scope of section 19(e) and therefore the 


present section 264 are justified depends upon judicial interpretations which 


have not yet been rendered. 


78 - 
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18 U.S.C. 264 
A. Legislative History 


Section 264 makes it a penal offense for any former officer or employee of 


the United States for two years after his employment has ceased to prosecute or 


to act as counsel, attorney, or agent for prosecuting claims against the United 


States provided the claim involves subject matter with which the former employee 








was directly connected while in Government service. The statute prohibits gra- 
tuitous as well as compensated services. 

Section 204 provides as follows 

"Wh r, having been employed any agency of the United 

States, cluding ccmmissi ed fficers assigned to duty in Buch 

agency, within two years after the time when such employment or 

service has ceased, prosecutes or acts as c wel, attorney, or 

agent for prosecuting, @ ‘laims against the United States in- 

volv any subject matter directly connected with which suc! 

pers was s0© employed or performed ty, shall be fined not more 

than $10, or imprisoned not more than meyear, both." 

In 1919 ngress passed the first criminal law which prohibited certain 
former Government employees from respresenting non-governmental interests in 

cy if 

certain matters. This statute was t only limited in scope, but only applied 
48/ Act of July 11, 1919, 41 Stat. 131, J.8.C. (1940 Bi.) lO 

It shall be unlawful for any pers who, as a commissioned officer of the 
army, or officer or employee of the United States, has at any time since 
April 6, 1917, been employed in any bureau of the Government and in such employ- 
ment been engaged behalf of the United States in procuri r assisting to 
procure supplies for the Military Establishment, or who has been engaged in the 
settlement or adjustment of contracts or agreements for the procurement of 
Supplies for the Military Establishment, within two years ext after his dis- 
charge or otlier separation from the service of the Government, to solicit employ- 
Bent in the presentati: r to aid or assist for compensati in the prosecution 
of claims against the United States arising out of a: contracts or agreements 
for the procurement of supplies r said bureau, which were pending or entered 
into while the said officer or employee was associated therewith. A violatio 
of this section shall be punished by a fine of not more than $10,C00 or inm- 
prisonment r t more than one year, or bot! 





FEDER: 





to persons who were 
4g/ 
el 


1919. 


It was not until 1944 that Congress passed general criminal legislation 


prohibiting former Government employees, for a period of two years 








This provision was never coustrued by the 
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employed by the Government fram April 6, 1917 to July ll, 
courts. 


after leaving 





Federal service, from representing non-governmental interests in prosecuting 
Claims against the United States involvi @ subject matter of their former 
j 
—! 
employment. 

The Revisor's notes to Section 2834 of the 1945 revisi state that the sec. 
tion was based on the 1919 and 1944 acts. These notes also state that the re- 
stricted provisions of the 1919 Act, S.C. (1940 Bd.) 100, "were omitted as 
covered by the more general language of said Section 119, sixth paragraph of 
Title 41", the 1944 Act. In addition, 5 U.S l was longer in 1948 of 
any real effect since it ly applied to employment from » 1917 to July hi, 
1919, the date of its enactment. Thus, it is appareat that e real basis of 
Section 254 was the sixth paragra f Secti 19(e) of the >t The 
48/ (conti:ued 

The situation which gave rise to this law was described in a letter of 
March 7, 1945, from Comptroller General \/Jarren to Congressman Er , commenting 
on H. R. 2233, 79th Cong., ref. Be4/7O91, p. 5, as follows 

It is a kuown fact that after the signing of the armistice the first 

orld War and when the Government undertook the adjustme:t of pending cuntracts 
for supplies, the necessity for camplet of which was terminated by reason of 
the suspension of hostilities, there mushroomed into existeice a great number of | 
rivate organizations holdi themselves t as able t ffer special facilities 
to contractors the adjustment of contracts, and representing implying in 
many instances that their services were of particular value reason of 4 
former connection of persons in those organizations with the vernment, and 
intimating that their services were indispensable tothe contractors in order to 
secure a satisfactory settlement Because of that situation, there was enacted 
a law (5 U.S.C. 190) restricting the prosecution by Government officers or 
employees and commissioned officers of the Army of claims against the United 
states arising out of contracts for the procurement of supplies. 

49/ Memorandum of Law, S. v. Bergson, Cr. No. 1815-53, 

5 Section 19(e), sixth paragraph, tracts Settlement Act of y 1, 1944, 
55 Stat. 666, 41 U.S,C. (1940 Hi.) 1 
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language of Section 284 is substantially and in all significant respects the 
game as that which was contained in that provision. 

The legislative history of the sixth paragraph of Section 19(e) of the 
Contracts Settlement Act of July 1, 1944 shows that Congress intended the lan- 
guage of that provision to be given a comprehensive meaning. Since this pro- 
vision had its genesis in Section 801(j) of the Act of October 21, 1942 (which 
amended Section 403 of the Renegotiation of War Contracts Act), the history of 
Subsection (j) of Section 801 is pertinent. 

Subsection (j) of the Act of October 21, 1942 provided (56 Stat. 985): 

Nothing in Sections 109 [now 2837 and 113 /now 2817 of the 

Criminal Code or in Section 190 of the Revised Statutes (U.S.C. 

Title 5, Sec. 99) shall be deemed to prevent any person appointed 

by the Secretary of a Department for intermittent and temporary 

employment in such Department, from acting as counsel, agent, or 

attorney for prosecuting any claim against the United States: 

Provided, that such person shall not prosecute any claim against 

the United States (1) which arises from any matter directly con- 

nected with which such person is employed, or (2) during the 


period such person is engaged in intermittent and temporary en- 
ployment in a Department. 


51/ 
The above-mentioned Subsection (j) had been suggested and recommended to 
Congress by the War Department in the exact form in which it was subsequently 
enacted. The \/ar Department had explained the subsection in a memorandum to the 
Senate Finance Committee as follows: (Hearing on Renegotiation of Contracts 


before a Subcommittee of the Senate Committee on Finance, 77th Congress, 2d 


Sess., p- 50): 





51/ As shown infra the exception to the exemption (i.e. the proviso) con- 

teined in this provision was later, by Section 19(e), sixth paragraph, of the 
Contracts Settlement Act of 1944, enacted into positive law with criminal penalties 
prescribed for its violation. 


- 61 - 
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LIMITATION OF OPERATION OF SECTIONS 109 and 
113 OF THE CRIMINAL CODE AND SECTION 190 OF 
THE REVISED STATUTES. 


A new subsection (j) has been added to 
the statute to make clear that the above- 
mentioned statutes do not prevent any person 
employed on an intermittent or temporary basis 
by @ secretary, from acting as counsel, agent, 
or attorney for prosecuting a claim (such as 
@ claim arising under the tax statutes) against 
the United States, under certain conditions. 
This subsection has been added in order to make 
it possible for the Department to retain the 
services of lawyers, accountants, and other pro- 
fessional men who might otherwise feel con- 
strained to refuse to continue their present 
intermittent or temporary work for the Depart- 
ment because of these statutes. While this 
new subsection (j) has been added to Section 
403 primarily to clear up any doubts as to the 
application of these statutes to persons employ- 
ed to aid the Secretary in renegotiating prices 
inder contracts, it is not limited to such per- 
sons. 


ct 


Although this provision relaxed the conflict of interest laws, it was not 
@ sweeping one. The provision only applied to persons appointed for inter- 
mittent and temporary duty. Its principal effect was to permit such an employee 
to represent clients in matters involving the Government during the period 
such person was not engaged in employment for the Government, provided such 
matters were unrelated to his Federal employment. 

Subsection (j) provided that nothing in Section 113 (now 18 U.S.C. 281) 
shall be deemed to prevent the defined employees fram “acting as insel, agent, 
or attorney for prosecuting any claim against the United States’, with two 
exceptions. Manifestly, this quoted language was intended to encompass (and 
thereby exempt from) all the offenses defined by Section 113 (1.e., any cam- 
pensated services "in relation to any proceeding, contract, claim, controversy, 


charge, accusation, arrest, or other matter or thing in which the United States 


is a party or directly or indirectly interested"), else the provision would 


- & . 
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not have accomplished the effect desired. It is clear that Congress used the 
quoted language in a comprehensive sense. 

This construction of the language of the exemption is strengthened by the 
War Department's comments. The example given by the War Department of @ prode- 
cution intended to be authorized was "a claim arising under the tax statutes”. 
fax claims are frequently defensive ones, that is, contentions or claims in 
opposition to tax assessments. They may also be requests for Treasury rulings. 
Moreover, it is apparent that the exemption Was not intended to apply only to 
judicial litigation, for the War Department stated that the prupose of the 
exemption was to make it possible to retain the services of not just lavyers, 
but also of “accountants, and other professional men.” 

The exception (proviso) to the exemption in Subsection (j) employed 
virtually the same language as the exerption, i.e., "prosecute any claim against 
the United States". This language undoubtedly was intended to be given the 
game meaiing as the like phrase in the exemption. This is useful in determining 
the meaning ascribed by Congress to that phrase, for it was this exception which 
in 1944 was enacted into positive criminal law and subsequently in 1948 became 

52/ 
Section 264 of Title 18. 

By the Act of February 25, 1944 (58 Stat. 90) Subsection (Jj) was amended 

so that it no longer applied only to intermitent and temporary employment but 


to all employment in the designated agencies (i.e., all the defense agencies 





52/ It should be noted, because of its later significance, that the War De- 
partment, in recammending Subsection (j), said that the provision was a 
general exemption, not limited to persons engaged in renegotiation of con- 
tracts. Accordingly, the Attorney General held that it was a general exemp- 
tion. 40 Op. A.G. 289 (1943 
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and the Treasury Department) during the period of time fran May 27, 1940 to 
53/ 


six months after the termination of hostilities. 


2. The sixth paragraph of Section 19(e) 
of the Contract Settlement Act. 


The sixth paragraph of Section 19(e) of the Contract Settlement Act of 
July 1, 1944 (the direct precursor of 18 U.S.C. 284) was really an enactment of 


the proviso of Subsection (j) into positive criminal law. ‘shen the Contract 


Settlement Act was being considered on the floor of the House of Representatives, 


on June 17, 1944, Congressman Satterfield offered an amendment which was adopted 


by the House. The ameudment, in addition to repealing Subsection (j), was 
patterned after the World War I act, supra, 5 U.S.C. (1940 Ed.) 100. The dis- 


cussion wiich followed introduction of the amendment and Mr. Satterfield's ex. 


planation of it indicate that its purpose was to restore 5 U.S.C. 99 insofar 

as subsection (j) of the Renegotiation Act of 1944 had abrogated it. (90 Cong. 
54/ 

Rec. 6212). 


Congressman Satterfield's amendment, which would have revived in sub- 


stantially identifical form the World War I prohibition relating to procurement, 


was totally discarded by the Congressional Conference Committee and in its 





53/ Subsection (j) then read: 


Nothing in sections 109 and 113 of the Criminal Code (U.S. C., title 18, 
secs. 193 and 203) or in section 190 of the Revised Statutes (U.S.C. title 5, 
sec. 99) shall be deemed to prevent any person by reason of service in e De- 
partment or the Board during the period (or a part thereof) beginning May 27, 
1940, and ending six months after the termination of hostilities in the present 
war, as proclaimed by the President, fram acting as counsel, agent or attorney 
for prosecuting any claim against the United States: Provided, That such per- 
son shall not prosecute any claim against the United States (1) involving any 
subject matter directly connected with which such person was so employed, or 
(2) during the period such person is engaged in employment in a Department.” 


54 " [Mr Satterfield's/ statement... establishes with abundant clarity 
nat the prohibition proposed by Mr. Satterfield was not limited to ‘subject 


matter.' The 1072 Act, which he wished to 're-enact' was R.S. 1% [5 v.s8.c 97, 
which hinged on the pendency, during incumbency, of the claim in a departuzent,-- 


not upon connection with the claim." Salant, op. cit., 5l. 


- &&. 
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stead was enacted the following general provision (90 Cong. Rec. 6592, June 22, 
1964), H. Rep. 1708, 78th Cong., 24 sess., p. 26; 56 Stat. 668; 41 U.S.C. 
(1946 Ba.) 119, sixth paragraph): 
It shall be unlawful for any person employed in any Govern- 

ment agency, including commissioned officers assigned to duty in 

such agency, during the period such person is engaged in such 

employment or service, to prosecute, or to act as counsel, attor- 

aey, or agert for prosecuting, any claim against the United States, 

or for any such person within two years after the time when such 

employment or service has ceased, to prosecute, or to act as 

counsel, attorney, or agent for prosecuting, any claim against 

the United States involving any subject matter directly connected 

with which such person was so employed or performed duty. Any 

person violating any provision of this subeection shall be fined 

not more than $10,000 or imprisoned for not more than one year, 

or both. 

This provision, unlike the Satterfield amendment, did not repeal Subsection 
(j). It is apparent that it was intended to be consistent with Subsection (j). 
It wag patterned after the exceptions (proviso) contained in that subsection. 
Thus, in the abeence of any Congressional expression, there is every reason to 
believe that the language of this provision, which is almost identical to that 
used in Subsection (Jj), was intended by Congress to be given the same meaning 
as that assigned to the same provision in Subsection (j). As previously dis- 
cussed the phrase, "acting as counsel, agent, or attorney for prosecuting a 
claim against the United States", probably was used in Subsection (j) as en- 
compassing all manner of representation in claims, controversies, matters, etc. 
in which the United States is a party or interested. 

Moreover, it is evident that this provision was intended to be a general 
one, not limited to claims arising out of war contracts since not only was sub- 
section (j) a general provision, but also the conference committee removed the 


limited language of the Satterfield amendment and rewrote it in the general 


language of Subsection (j). See H. Rep. No, 1708, 76th Cong., 2d sess., p. 26. 


<i-« 
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This provision without doubt was intended to strengthen the conflict of 
interest statutes by enacting into positive criminal law the propositions @m. 
bodied in the proviso of Subsection (j). This enactment cbviously embodied the 
fundamental rule of ethics in the legal profession tnat no attorney may switch 
sides in a legal controversy. 

It was this provision of the 1944 War Contracts Settlement Act from which 
the revisor, in 1948, derived Section 284 of Title 18, U.S.C. Thus, the 
legislative history of Section 2654 shows that Congress intended the phrase 
“acting as counsel, agent, or attorney for prosecuting a claim against the 


United States" to be given a comprehensive meaning. 


B. Cases and Ovinions 
eae 





is 


The only reported case involving 16 U.S.C. 264 is United States v. 


e 


Bergson, 119 F. Supp. 459 (D.D.C., 1954), which held that a claim against the 


; 


United States within the meaning of the statute is limited to claims for money 


or property. Under this interpretation, this statute would not apply to a wide 
range of proceedings involving non-monetary claims. Such matters could include, 


for instance, regulatory action, sucn as that wider the antitrust or communica. 
tions laws, or licensing or rate-fixing, as well as criminal proceedings. 

In its losing brief in the Bergson case (p. 20) the Justice Department 
argued for a broad interpretation of the term "claims against the United States” 


"It is apparent from the authorities that the term 'claim' is a comre- 


hensive word, and that it encompasses all manner cf demands made by one person 





55/ Unreported cases include U.S. v. John D. Shaw (Dist. Alaska, Third Div.), 
1954. A 





i< 


summarized in Vol. 2, No. 21, U.S. Attorneys’ Bulletin, Oct. 1 


= 


former dispatcher for the Alaska Railroad, a government corporation, was found 

guilty of violating 18 U.S.C. 284 because within two years after termination of 

his employment with the railroad he acted as counsel in a damange suit by parties | 
injured in a railroad accident while he was on duty as dispatcher. 
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hereof) to do some act or 


on another (or the 


thing as a matter of obligation. 


That the defendaat's 


for an antitrust clearance letter, pursuant 


demand of Department of 


that Department, was a claim within the general 


to an estab! 


Department of Justice was duty- 


fell within tne confines of 


ui with respect to certain statutes 


the term ‘claim’ its full meaning. 


lent from other language of the statute or 


McLean, 117 U.S. 567, supra, and 


terpreted the 


of this type. Both the legis- 


the view that Congress in- 
ck] 


J 
=" rr 
full meaning 


"claims" lanzuage of Section 


Lyons, Acting Assistant Attorney 


Executive 


iications Division, testified before a 


e Department of Justice (Hearings 


ese statutes 


construed 





56/ The views 
C j fobilizatic 
statute, sect ] 


Department position s 


precursor 


Jas 


id against any 


is that a claim against the 
technical.” He also pointed 
statutec liberally to ac- 


the Department of Justice had 


etter Au 1, i944 
ati t the meaning of 
of the tract Settle- 
ta 
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@lways taken such a position (30. 990). It is also noteworthy that the 
Attorney General has declined to construe 18 U.S.C. 283 as applying only to } 
money claims. 40 Op. A.G. 533 (1947). 


It is the position of the Justice Department that a claim is made against 


the United States within the meaning of 204 if the demand is for official 
action by an officer of the United States. See Department's brief in Bergson 
case, pp. 2l-2. A claim is against or opposed or adverse to 4 person or 
entity when it is a demand on that person or entity for some action, whether 
for the payment of money, the issuance of @ document, the granting of a patent, 
or other conduct. See brief cited, p. 22, and authorities there collected. 

With respect to the meaning of “prosecute” as used in section 204 the 
Justice Department in ite brief in the Bergson case presented the following 
view: 


"The term 'prosecute' is used in connection with pursuing a 
Claim in any kind of proceeding, not just judicial proceedings. 
See State v. Dawson, 119 P. 360, 364, G6 Kan. 160; Public Service | 
Traffic Bureau, Inc. v. a> Marble Co., 175 N.E. (03, (06, 

QW Ohio App. 255; 37 C.F.R. S4ilg). Particularly in consider- 
ing srendbathens against specified activities, the term cannot be 
construed as limited to ‘litigate’. Van sete v. Nunn, 116 Minn. 
444. For such a restricted construction would render the statutes 
practically inoperative by reason of the very small percentage of 
Claims that ever reach the litigation stage. Day v. Laguna — ny, 
115 Cal. App. 221, 1 P. 2d 440; Ludwig v. Raydure, 2 25 Ohio Ay 93, 
157 N.E. 516. Hence, within the ordinary meaning of that tern, A 
Claim may be prosecuted before an agency of the Government as well 
as before a court, and the term clearly encompasses the conduct 
charsed in the indictment." 


Additional light on the meaning of the term "prosecute" is provided by 
Assistant Solicitor General Hugh B. Cox's letter of September 21, 1944 to the 
General Counsel, Surplus War Property Administration, regarding the meaning of 


the term as used in section 19(e) of the Contract Settlement Act of 1944; 


"I think you are probably correct in the conclusion that 
the word 'prosecution' used in Section 19(e) implies an active 
effort on the part of a Government employee in the prosecutio 
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of a claim against the United States. Insofar as the application 
of the Act depends upon the word 'prosecution', therefore, active 
effort or assistance of some kind in connection with a claim prob- 
ably is required before a violation occurs. 


"It does not follow, however, that the meaning of the word 
‘prosecute’ is confined to appearances before a court, adminis- 
trative body, or @ government department or agency in connection 
with the prosecution of a claim. The statute itself prohibits 
activities ‘as counsel, attorney, or agent for prosecuting, any 
claim against the United States'. It is a fair conclusion, that 
the statute was intended to prohibit assistance at any stage of a 
claim, including preparation as well as presentation or litigation. 


This conclusion is reinforced if we consider the purpose of the 
statute which was to prevent government employees from becoming 
parties to both sides of a transaction and to prevent conflicts 
between self interest aud public interest." 

Ancther troublesome question of interpretation is the meaning of "“sub- 


ject matter. The District Court in the Bergson case did not reach this ques- 
tion. However, the Department's brief (p. 25 et seq.) thoroughly explored the 
subject as follows; 

". . « Section 284 grew out of subsection (j) of the Renegotiation of 
Contracts Act. Originally subsection (j) prohibited prosecution by former 
government employees of any claim against the United States ‘which arises from 
any matter directly connected with which such person [was] employed’ for the 
Government (5 Stat. 905). Even under this language, the prohibition was not 
limited to matters on which the former employee had worked for the Government, 
but extended t >laims which arise from any such matter. 

"But . . . this prohibition was broadened considerably by a 1944 amendment 
so that it then prohibited the prosecution by former government employees of 
any claim against the United States ‘involving any subject matter directly 
connected with which such person was * * * employed' for the Government (58 
Stat. 90). This language was incorporated into the 1944 precursor of Section 


4 and later into Section 284 itself. 


58600 O40 pt. 2 15 
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‘This legislative history is >lusive that Congress intended the pro. 
ti to extend beyond the very matters on which the employee had worked 





A aze such as ‘w arises from 4 matter’ . f a@ny sub- 
ject matter’ of a claim, was st entire ew to the law. Thus, prior to the 
codes, a cross-bill could be ile an é it action 'touchi the matters 


i t in the bill’ (cites authorit wr ‘directl é ed with the 


subject matte the original suit’ (cites authority) 
i1ified form of this equit rule was iater j ed Lywuage pore 


restrictive than that contained } t 204. Thus, a ter-Claim arising 
mut of the transactic which is the subject matter f the suit’ was required to 


be pleaded answer t the suit But eve this la age 1 t mean that the 





tw t involve the same factual situation. ‘Transact »’ said the 
reme rt, ‘is a word of flexible meaning It me mprehe a series of 
many ccurrences, depending not mu¢ the immedia their cone 
ecti as thei logical relati a re v - I tton Ex. 
shange, 2 oS. » 610). Thus, the tw laims L ve different 
} 
ccurrences, where the one was i ail Plated as t the otner 


jence, regardless of the var & language employe lefine the rule, 


relationship of the tw laims, i.e., whether they th invol legal rights 
which touch the same object or factual situati r whether the two claims 





t factual ituations w e ave some lovical sequence or relation- 


ship to each other, so that the ht to be litigated zethe ee Moore's 


+) 


jeral Practice p. 600-004 and 194 m. Ipp. pp. 330-340, and cases th 
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"By analogy, the meaning of Section 204 is clear, for it too flows from 
the purpose of the section. The former employee is prohibited from acting as 
counsel for prosecuting claims against tne United States, which are so related 
to matters on which he worked for the Government that it would be unfair and 
prejudicial to the interests of the United States for him to do so. In other 
words, the prohibition runs to claims where the former employee's work for 
the United States has given him an unfair advantage by permitting him to obtein 
information from the United States which would not normally be disclosed to an 
adversary. This information might be of facts concerning the claim, or of the 


+ 


Government's defei.se, or 


- 


knowledge which would tend to indicate the Govern- 
pent's probable position with respect to the new claim.... The question to 
be answered is whether the two matters are so logically connected that the 
former Government employee who has worked for the Government on the one ought 
not to represent a@ non-governmental interest on the other? [Cites cases on 
legal ethics7 

"It is not the Government's position that ‘subject matter’ means an entire 
field of law or Governmental operations. But it is evident that, vithin the 
meaning of Section 254, two claims or matters involve the same subject matter 
vhen they both touch the same object or factual situation or where there is 
@ logical factual and legal relationship or sequence between the two. 

“Although no Congressional expression as to the meaning of the phrase 'in- 
volving any subject matter’ was made at the time cr prior to the enactment of 
he provision, a subsequent gratuitous interpretation of this phrase by the 
House Committee on Ways and Means... is... in accord with our interpreta- 


tion. Thus, soon arter this provision was enacted, 


® 
> 
r 
r 
re) 
+ 
uw 
a 
ct 
oe 


Committee said (H. Rep. 725, 79th Cong., let sess., p. & 
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Some question has arisen as to the meaning of the words 
“subject matter” as used in /Subsection (j)7. In the opinion 
of your committee, the words "subject matter" should not be 
construed so broadly as to constitute virtually a flat pro- 
hibition of the handling of claims against the United States. 
For instance a patent expert employed by the Government during 
the war would be prohibited under this section from handling 
any claim arising under the particular patent matters handled 
by him. However, this would not, in the opinion of your com- 
mittee, prohibit him from handling claims against the United 
States involving patents upon which he did not pass on or 
otherwise participate in or secure expert confidential infor- 
mation about, while with the Government. 


Similarly, an expert in the field of admiralty law whose 

duties may have included the defense of claims arising out of 

collisions or other vessel casualties would be prohibited by 

this section from handling claims arising out of the particular 

collisions or casualties with which he was concerned. However, 

in the opinion of your ccmmittee, he would not be prohibited 

from representing private interests in connection with collision 

Claims which he did not handle or secure confidential information 

about, while he was with the Government. 

“Thus, the Committee said that if an employee handled one claim arising 
out of a collision or casualty, he is precluded from handling any other clain, 
whether or not he had worked on it, arising out of that collision cr casualty. 
Moreover, it is evident that the Committee thought that an employee was pro- 
hibited from handling any claim which his work for the Government had touched 
in any degree or concerning which he had obtained any confidential information." 

Assistant Solicitor General Hugh B. Cox in a letter of August 15, 1944 
(13 Unp. Op. 293), expressing a "tentative" statement of his views on the term 
"subject matter" as used in 19(e) of the Contract Settlement Act of 1944, sug- 
gested that by using this term Congress may well have intended to preclude any 
use of confidential information regardless of whether the former employee had 

57/ 
aL 
worked on the specific matter involved. Mr. Cox said: 


. 





57/ In this connection it should be noted that former 5 U.S.C. (1940 Bi.) 100, 
upon which section 284 is partly based, referred to claims arising out of con- 
tracts "which were pending" while the former officer was associated with the 
government. This did not require a connection with any particular matter. 
Therefore, even though section 284 does not use the language of 5 U.S.C. (194 
Bi.) 100, Mr. Cox's view derives support from this aspect of the legislative 
history of 284. 


« @« 
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"Tt has been suggested that the words ‘any subject matter’ 
might be construed as being synonymous with the words ‘any con- 
tract or claim.' It is not clear, however, that the Congress 
intended that those words should in all cases be given this re- 
stricted interpretation. The use of the term ‘any subject mat- 
ter’ suggests to me that the Congress may well nave intended to 
prevent a former employee from gaining an improper advantage in 
the prosecution of claims by reason of his prior service in the 
Government even though that improper advantage does not result 
from his having worked on the specific claim which he seeks to 
prosecute after he leaves jovernment service. It is act easy 
now to predict the circumstances in which this broader purpose 
might be invoked. One hypothetical example, however, occurs to 
me: If a government officer has access to confidential infor- 
mation and that information is directly involved in same way in 
a specific claim that is being prosecuted against the United 
States, I think it may well have been the intent of the Congress 
to disable the officer from prosecuting that particular clain 
within the two year period. Certainly, the use by the officer 
in the prosecution of a claim of confidential information, which 
he had obtained in the course of his official duties and which 
is not generally available to others, would seem to violate the 
spirit of the congressional policy embodied in this section, 
even though the officer had not, while in government service, 
worked on the specific claim in issue." 


This view is supported by a recent unreported Pederal court decision that it 
is not necessary to show that a former employee had knowledge of information 
directly related to the matter in litigation, but that it is sufficient if he 
had access to material which substantially related to the subject matter of the 
suit. Expire Linotype School, Inc. v. U.S., (S.D.N.Y¥., June 29, 1956). This 
decision apparently was based partly on the Canons of Professional Ethics and 
partly on section 28h. 

If the broad interpretation sugcested by Mr. Cox should prevail in the 
courts, there would seem to be little ground for the fear expressed by Com- 
troller General Warren in 1945 that the provisions of section 19(e) of the 
Contract Settlement Act of 1944, now incorporated in section 264, would permit 
@ person to prosecute a claim which he had not actually worked on but as to 


38/ 
which he had access to confidential information. 





$8/ See surra: Hearings before House Comm. on Expenditures in the Exec. De- 
partments, 79th Cong., let Sees., H. R. 131, Feb. 13, 1945, p. 14. 


° 93 ~ 
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Another problem relating to tne interpretation of section 254 which has 


caused some concern is the question when the two year period of limitation 


commences to run. The problem is presented in clear terms in @ memorandum 


m4 


entitled "The Scope and Applicability of the Conflict of Interest Statutes," 


prepared in the Office of the Secretary of Defense in 1952, p. 2t 


"7. Period of Limitation. 
"(a) 18 USC 264 prohibits prosecution ‘within two years 
after the time when such employment or service has 
ceased’. The problem here is the determination of the 
late from which the two year pericd shall be camputed. 
Does the two year pericd commence to run upon the date 
of severance from all Government employment; does it 
commence to run upon severance of employment with a 
particular Government agency as to that agency, even 
though a transfer to another Government agency is 
immediately carried out; or does it ccmmence to rur 
when the last act or recommendation on @ particular 
claim is made as to that claim? What is tne effect 

the two year period of leaving Government service 
@ time and reentr t sovernment ser 
effect of converting fram silfary to civil 


"(b) There have been no formal rulings by the Attorne 
General or court decisions uw this question. Pendi 

such, and despite the fact strong arguments can be made 
for selecting one or the other of the various alternatives, 


the most prudent course to follow is to consider that 
riod commences to run upon the date of 
rance of the individual from all Government 
fs it to euch severance, and be- 
the individual re- 
e e better view is that such 
reentry will not affect the original two year pericd 
which will continue to run as to the prior service. 
even this latter statement has never been confirmed 
authoritative ruling and it would be possible t 


the contrary view that reentry into Government service 


Starts tne two year pericd all over. 


+ 


GQ0} 


Salant (op. cit., p. 62, in reference to the precursor statute, section 
19(e) of the Contract Settlement Act of 1944) thinks ". . . that the fair 


intendment is that the period run fram the time when tne individual altogether 


leaves the agency. This not only seems to be more nearly in accord with the 
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implicit intent f Congress, but it has the merit of simplicity in that it 
fixes a definite and easily ascertainable date--while under the more liberal 
rule, there might well be grave difficulty in discovering the precise date on 
which an individual had ‘direct connection’ with a matter." 

Still ancther problem is whether the statute permits prosecution pro se. 
Section 204 reads in part as follows: 


fen 


hoever . .. progecutes or acts as counsel 
for prosecuting .. . 


The alternative use of langusge suggests that prosecutio f even @ personal 
claim is prohibited, and this construction is reasonable wien it is considered 


‘ 


that a priacipal purpose of the etatute is to prevent switching sides on a 


particular matter. jowever, such an interpretation involves constitutional and 
other considerations. Salant (op. cit., p. 58) expressed the view that the 
precursor provision, section 19{e) of the Contract Settlement Act of 1944, did 
not prohibit personal claims or litigatio pro se. He argued as follows: 


‘The mere fact of the multitudinous litigation by Federal 
+ 


employees for overtime pay, to recover transportation 

expenses, etc., which 6 ften appear in the Court of 

Claims reports, is strong evidence that tiie statutes are 
t thought to bar suing on one's ow behalf. There is 
thing to indicate that any objection has ever been 


raised to euch suite. 


"But there is positive as well as negative authority. 
> 








In Captain Tyler's Motion, 15 Ct. Cle. 25, 28 (1883), the 
we at is : a Qn 
irt of Claims considered a contention that Congress was 
without authority to Limit the right of representation. 
In rejecting this contention, the Court held that a per- 
son has a right in all cases to prosecute his own clain, 
and that such right could not be denied under tune First 
Amendment (right to petiti ° 
A recurri roblem with respect t ly to secti 264% but to all the 
conflict of terest statutes is their application to temporary or intermittent 
: AJ; 
@@ployees or advisors, particularly dollar-a-year and WOC personnel. AS 
59/ See 13 . Op. 291 (1944) for an informal Departmental opinion on con- 
—- 2 z r . 
sideratiors involved in applying section 19(e f the Contract Settlement Act 


of 1944 to a WOC 
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long as the prohibition of section 264 is construed as limited to switching 
sides with respect to a particular matter (or arising out of such matter or 
otherwise closely connected with it) on which the former employee worked or 


as to which he gained confidential knowledge, there seems little basis for 
by | 


restricting application of the statute to regular officers and employees only, | 


C. Legielative Recommendations 


In 1954 the Attorney General proposed to the Congress legislation amending 
section 234 so as to prohibit any former Government personnel from acting as 
private representative in matters on which they had taken action for the 
Government while in Federal service and regardless of whether a claim for money 
or property was involved. The desirability of this amendmeiit was dictated by 
the decision in the Bergson case that a claim within the meaning of 15 U.S.C. 
284 is limited to a claim for money or property. 

The Justice Department explained the amendment in part as follows: 


"This legislation is intended to prohibit former govern- 
ment personnel fram acting as private representative in matters 
on whioh they had taken tion for the government during their 
goverment service. At the preset time, the applicable criminal 
statute (18 U.S.C. 284) prohibits such action only for a period 
° ears after quitting government service. More importantly, 
a@ court recentiy stated that the prohibition applies only where { 
the subsequent proceedings involve a claim for money or property 
against the United States, holding that the prohibition against | 
"switching sides’ does not apply where the proceeding involved 
rezulation by @ government agency. nited States v. Bergson, 
l9 F. Supp. 59. 


~+ 


"It is plainly true that the most important governmental 
roceedings involve no claim for money or property asserted 
or against the United States. lmost tue whole of the work of 
regulatory agencies, such as the Federal Trade Commission, the 
Federal Communications Commission, the Interstate Commerce Con- 
mission, and the like, involve no such claims. Similarly, n 


4 








60/ Cf. Contra conclusion in Dembling & Forrest, "Goveriment Service & 
Private Compensation,” 20 G.W. Law Rev. 264, 268 (1952). 
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of the work of any other government department or agency will 
not involve any monetary or property claim against or on be- 
half of the United States. 


"Thies large and important segment of governmental pro- 
ceedings is therefore to be conducted at present without the 
protections afforded by this statute in the narrower area where 
@ money or property claim is involved. Yet such protection 
is a ratter of necessity whereever the government is asserting 
powers ageiust private citizens, not only for the best interests 
of the government but as well in the interest of the citizen 


involved." 61/ 

Section 264 was the subject of comment in a law review article by McElwain 
and Vorenberg in 65 Harv. L. R. 94h (1952). Pointing out there are "two soft 
spots in this section: the word ‘claims’ and the phrase ‘subject matter 
directly connected with,’'” the article argues for a construction of the statute 
vhich seems clearly consistent wits the position of the Justice Department set 
forth above (p. 970-1): 


"The word 'claims' might be fairly narrowly construed to 
include only monetary claims. It can be argued that Congress 
would have used the broad language of Section 281 if it had 
wanted to cover all proceedings involving Government agencies. 
But here, as with Section 263, we believe that a narrow con- 
struction cannot be justified in view of the purpose of the 
statutes. An ex-lawyer of the Civil Aeronautics Board, for 
example, possesses just as much of an advantage by virtue of 
Government service in route cases as he does in mail rate cases. 
And we therefore feel that ‘claims’ should be interpreted, by 
agencies and individuals if not by the criminal courts, to cover 
any transactions with the Government out of which any sort of 
Claim, monetary or otherwise, might arise. 


"The phrase ‘subject matter' could be construed to mean a 
branch or field of law such as foreign affairs, taxes, renegotia- 
tion or the like. But it can be much more reasonably interpreted 
as covering only a particular case, transaction or project within 
such @ broad field. The use of the phrase ‘directly connected with’ 





61/ For additional camment on the inadequacy of Section 264 and its inter- 
relation with 5 U.S.C. 99, as set forth in the Justice Department's explana- 
tion of the proposed amendment to section 284, refer to the preceding analysis 
of 5 U.S.C. 99, supre. 
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tae Government @ny matter ex 


which he worked while w 
matters he may, as @ matter oi 
tw ears, but as a matter of ethics and common sense, it is ques- 





tionable whether he should ever deal with the Government on such 


The view expressed in a more recent article entitled e Federal Conflict 


[Aws noss 1 VEavis in 94% hs bee Ne 45 \A + a seems in 





+ 


the main to be in accord with e Justice Department views rt article states 


ection 204, < the other hand, shou be retained, f e 
the I t »t at t é € é é t ; 








>> the same matter that e nas handied as a Government yee-- 
e It E pt isceptible 4 lea at . 
irafting, and it states a widely accepted standard of et 8 But 
>» Bk ‘ t stands, “ti 254 does oplet ex- 
pre that ; me re ; is advisable The present mit ed 
t f azainet the e tates’ must all- 
Sive lan ,<uage similar to that contained in sect y substi 
te Mus, a forme m ee wo A t be permitted to participate 
as an attorney in any '; eedin,;, contract, claim, troversey, 
arze, accusati , arrest, r other matter i wnic the ited States 
a party or directly or indi y interested’ if had handled 
this matter as a Government employee. In addition, the wcrds ‘act 


@s counsel .. . for prosecuting .. . claims’ should be broadened 
to the language of present Sectia ‘nor in any manner, r by 
a means, to @id in the rosecut 


A Trevisio t secti ‘ > € 4.is mare Lé at a 
subject matter directl ted with whic i ‘ was 
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employea" means only at the employee has handled or exercised 
416cret With respect t tnat specific case wit t 


ation it might be argued that the stetute prevente 


ex-empioyee from handling 4 matter sole because it was - 
ted wit r had a@ppeared i i same generai fie an whict 
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and substitute e perpetual ban with respect to "switching sides” on e par- 

ticular matter. However, the Douglas committee recommendations go much further 

by prohibiting former high-level officials from dealing with their former agency 

for a period of two years on any matter. The changes recommended are summarized 
by the Subcommittee as follows (Report, pp. 51-2): 


"They provide that all former Government personnel of the rank of 
GS-15 and above, or equivalent rank, shall be prohibited from 
transacting any business for a pericd of 2 years after the termi- 
nation of their service, with the department or agency where they 
were formerly employed. As in the recommended amendments to the 
Administrative Procedure Act, former top-level agency personnel 
would thus by criminal law also be barred, during a ‘sterilization’ 
period of 2 years, from acting before the agency where their pre- 
vious status and influence would be presumed to give them the 
greatest advantage over others dealing with the same agency. 


“In addition, the amended section applies two other rules. It 
would put an absolute and perpetual ban on former officers and 
employees of the Government dealing with the Government on matters 
with which they were directly connected before their separation 
frog the Government. For retired military and civilian officers 
who are receiving a pension from the Government, it would apply 
an even stricter rule. It would apply the same prohibition to 
them that now applies to retired military officers in making saies 
to the departments where they were formerly employed. This would 
be acccuplished by placing a prohibition on retired civilian and 
military officers and employees acting as agents or attorneys 
eappeariug for or representing, anyone in or before their former 
egencies in connection with certa types of agency a tivities oe 
Activities subject to the ban would be specified as-- 





any contract, sale, claim, purchase, borrowing, loan, subsidy, 
franchise, license, permit, use, right, authority, privilege, 
benefit, ruling, decision, opinion, rate schedule, collection, 
assessment, tax, charge, payment, or expenditure. 


"The enactment of nh an amendment in place of the present 
section 284 would alsc to make it possible to repeal the 

other existing law (5 U.S.C. 99) which fixes no penalties. ‘The 
proposed amendments, therefore, include such a repealer, in sec- 





4 ’ 
ion 5. 

62/ The proposed prohibition on retired personnel is criticized by McElwain 

& Vorenberg, "The Federal Conflict of Interest Statutes," 65 Harv. L. R. 955, 

960 et seq., a8 going "well beyond any requirement of morals, ethics, or 


Common sense." 
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The most pressing reasons for amending section 264 were set forth in the 
explanation given by the Attorney General for his proposed amendment in 195k, 
These reasons were stated above and will not be repeated. However, as also 
shown, there are various other considerations which should be taken into 
account. The most important of these concerns the scope and meaning of "sub- 
ject matter"--a problem involving inter alia @ constitutional question as to 
whether it constitutes a sufficiently definite standard of criminal conduct. 
There is also the question of whether the statute should be revised so ag to 
prevent the use of influence ty former officers and employees. (‘he recan- 
mendation with respect to retired civilian and military officers and employees 
has been discussed above under section 261). Of lesser importance is whether 
section 264 should extend beyond the prohibition of prosecution of claims in «a 
representative capacity and also proscribe prosection pro se. If, as recan- 
mended by the Attorney General in 1954, the two-year limitation should be re. 
moved, the question of when the two-year period begins to run becomes of no 


consequence. 


- 100 - 
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18 U.S.C. 43h 


A. Legislative History 


Section 434 of title 18 prohibite a person who is interestcd in the pecuniary 
profits or contracts of any business entity from acting aos an officer or agent of 
the United States for the transaction of business with such business entity. The 
evident purposes of the section is to prevent an officer or employce of the United 
States frow transacting business with a corporation or other business entity in 
guch a way that his action might result in direct or indirect personal gain 
through the acquisition of money or scme other thing of value. 

Section 434 provides as follows: 

Noever, being an officer, agent or member of, or directly 

or indirectly interested in the pecuniary profits or contracts of 

any corporation, joint stock company, or association, or of any 

firm or partnership, or other business entity, is employed or 

acts ac an officer or agent of the United States for the trans- 

action of business with such business entity, shall be fined not 

more than $2,000 or imprisoned not more than two yeare, or both. 

The legislative history of section 434 caste almost no light on the meaning 
of the section. It is the only ome of the six conflict of interest statutes under 
consideration which occasioned little or no discussion during its original enact- 
nent and subsequent revision. It was enacted as section 8 of the act of March 2, 
1863, an act to prevent and punish frauds upon the Government of the United States, 
12 Stat. 696, which dealt primarily with specified fraudulent practices of war 
contractors (See 62 Cong. Globe 952, Feb. 14, 1863). It was not part of the 
original bill but was offered by Senator Howard as an amendment to the bill 
(Id. 954, Feb. 14, 1863). ‘The amendment was agreed to without a single word of 
discussion or debate. (Id., 954) 

Section 8 of the 1863 act, which subsequently with minor changes in phrase- 
ology became Revised Statutes Sec. 1783, provided as follows: 

That no officer or agent of any banking or other commercial 


corporation, and no member of any mercantile or trading firm, or 
person directly or indirectly interested in the pecuniary profits 
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or contracts of such rporation or firm, shall be employed or 
shall act as an officer or agent cf the United States for the 
transaction of business with such corporation or firm; and every 
euch officer, agent, or member, or person, interested, wh 
shall so act, shall, upon nviction thereof, be nished by a 
fine of not more thar thousand dollars, and by imprisonment 
for a term not exceeding two years. 
The 1909 revision of the de resulted in broadening the verage of 
the statute and other minor nges. The changes were summarized in the 
of the Special Joint Camitte n the Revisi f the Laws (Senate Rep. No. 10 
part I, OOth Cong., lst sess., p. ) as follow 
ecti 1783, Revised Statutec, applies t fficers of 
al' corporations. These word ave be 
i reach the offi y f ‘ar rpora 
ened that ite provisions will ver 
int st mpa r aes fati ° 
ecial Joint mmittee, explained the reas s for 
the Jar ry ls, 1% (4 na. Rec. TTT 
tion 43 is secti 1753 of the Revised 
y to the officers of ing 
iw--or other omercial r 
Those words have b mitted, s0 that the section may react 
4 - Ini nt > ie y . 4a+4 
* > > ae J - . 4 ‘ ava 
* 2 * 
+4 43 * # # was intended ¢t ay j l + king é 
rporati nditi in thoi try have 
] 36 bu f the try he i 
hands of rporations vered 
T+ 4 trio + ~ 
be classified as joint and 
int sxistence an I Le f 
y the restrictions that wer imposed 
lable to be placed in the me relation t 
id re ba | g r ti +> »*+ he m- 
ree the proviasior f the statutes t ver 
hat ve arise Largely i t enactment f 
That vere the amendment, which is the it: 
rds ‘joint stoc ra fation. 
ecti 7 f the evised Statutes th e came section 41 of the act of 
March 4, 1909, « 321, 35 Stat. 1097 (10 U.S.C., 194 i., 6 93). The 1940 
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revision of title 16 resulted in no significant modifications of the section. 
The House Committee on the Judiciary explained simply that in order to "remove 
all ambiguity as to scope of section words ‘or partnership or other business 
entity' and ‘such business entity’ were inserted. The mandatory punishment pro- 


vision was rephrased in the alternative and changes in phraseology were made. 


(B. Rep. 304, 60th Cong., lst sess., p. A32). 


B. ses and Opini f 
. 8 pi 
It may b¢ inted t, initially, that federal w does not prohibit a 


ublic officer from carrying on a private business activity for private con- 


Government and falls within the statutes and principles of law aimed at improper 


conflict of interests, or when the officer is subject to one of the several 
statutes forbidding epecifi fficers to engage in private business activities. 


4LO Op. A.G. 137 (1942). Nor is there any general prohibition which prevents 


executive officers fra : ting directly with the Government, as principals, 
in matters entirel rate from their ffi 9 and in r We ected with the 


specifically x i that secti +34 doe t prohibit a contract between a 
business rn a a De tment of whi a member of the busines ern is 
an officer provided } ffici relati ith the contract or its subject 
matter. 24 Op. 557 (1903). the other hand, an officer of the Government 
cannot on behalf of the vernmment legally enter int r approve a contract be- 
tween the Government and a rporation with which he is connected as an officer 
or director. 11 Unp. Op. 557(1941). Moreover, it would be improper for a 
Government department t \ tracts wit “poration of which the head of 
the department is a fficer. . » 261 (194 

Ir U.S. t i ti >. ; , the Third Circuit Court 
f Appeals tli the t sary ¢t nstitute a ffense under 
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section 434 as follows (p. 209): | 


'/The7 statute has several elements; (a) that the offending 
person shall hold opposite and incompatible positions, in that 
(b) he shall be an officer or agent of the United States and 
(c) at the same time an officer or agent of a corporation en- 
gaged in a transaction with the United States, and (d) as such 
he shall be directly or indirectly interested in the pecuniary 
profits or contracts of such corporation. 


It would seem that the court was plainly in error in requiring that the officer 


of the corporation engaged in a transaction with the United States be also in- 


4 


terested in the profits of the corporation. The statute refers in the alterna- 


tive to a person who is an officer of a business entity or who is interested in 


the profits of the concern. Thus, the disqualification clearly extends to one 
who ie an officer of 4 corporation, regardless of whether he has an interest in 
the profite. As a practical matter, however, it would be unusual for an officer 
or agent of a business concern not to have a pecuniary interest in the profits 
or contracts of such entity since even an interest in salary would seem to 
constitute the required pecuniary interest. 
n 40 Op. A.G. 168 (1942), Acting Attorney General Fahy held that the pro- 
osed assignment of an Army officer to maintain liaison with a private corpora- 
tion in which he is an officer and a stockholder is so doubtful as to legality 
and propriety that the assignment should not be made. The opinion was based 


principally on section 434 and is of particular interest with respect to con- 


struction of the term transaction of business. It is readily apparent fron 
this opinion that the Attorney General does not regard ‘transaction of business 
as confined simply to the approval or direct negotiation or executi of a con- 


Pap 4 


tract. The rendering to the Government of advice which may or may not result ir 
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a business relation between the private concern and the Government is 


63/ 


equally condemned. 
The pertinent part of the Attorney General's opinion follows 


(pp- 168-170): 


'The Chief Signal Officer of the Army advises 
that the Signal Corps is in dire need of experienced 
and expert communications pereonnel to act as liaison 
officers between the War Department and large private 
corporations in the communications industry. The 
duties of such officers would be to advise tn2 depart- 
ment as to commercial services, facilities, and 
technical personnel available within the corporations 
in question and to advise the corporations of the needs 
and plane of the War Department for communication 
service. Such officers would not be authorized to 
have any direct connection with the purchase or pro- 
curement of supplies or services for the military 
establishment but the nature of their duties would 
be such that the advice they would furnish the War 
Department might influence the procurement activities 
of the department with relation to the corporations 
in question. The War Department is advised, that in 
several instences, the only available person competent 
to perform the required duties is an officer and 
stockholder of the corporation with which he would 
maintain lisison and it is proposed that such person 
would retain his status as such officer and stock- 
holder and also receive a portion of his compensation 
as an officer of the corporation while on duty as an 
officer of the Army. * * #' 


Ee 
63/ ‘Transaction of business’ might even be construed to include 

the recommendation or taking of any action with respect to applications 
to the Government for relief or assistance made by a business 

concern in which the officer making such recommendation or taking 

such acti bas an interest. Such a possibility is suggested by 
exception (b) of Sec. 201 of Executive Order 10647, which provides 
for the appointment of certain persons under the Defense Production 
ct of 1950, as amended, and for their partial exemption from the 


conflict of interest laws. 


Ne 
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" [Section 434/ is penal in nature. Under established rules 
of construction it should be strictly netrued. But the rule of 
strick construction must not be applied to defeat the manifest 
purpose of the statute. United States v. Corbett, 215 U.S. 233. 
No man can serve two masters. The statute in question is 
clearly grounded on this assumption. Its manifest purpose is 
such that any attempt to reconcile it with ue r sed employ- 
ment runs into difficultie ome of these difficult! are 
pointed out by the Judge Advocate General of the Army his 
opinion on the question. Ytthers are equally apparent. No mat- 
ter how high are the motives of the Army officer who advises, 
he is likely as a realistic matter to be consciously or un- 


4, 


ath 


-onsciously fluenced by the fact that his a 


‘tions may 





benefit 





the corporation of which he is an officer and a stockholder. 
To a degree his salary as an officer of the corporation vould 
be affected by whether his advice leads the War Department to 
enter into a procurement contract with his company. Toa 
larger degree his ehare in the earnings of the corporation as a 
stockholder would be affected by his advice. 
The advice of the officer would probably also materially ir 
fluence the nature and extent of the contracts entered in with his 
mpany. onflict between the interests of the United States, the 
interests of the corporation and the interests of the Army officer 
as an officer and s>kholder of the corporation are more than likely 
to arise. Such conflicts and results were doubtless intended to be 
avoided by the statute. In this case, the officer would clearly be 
a person ‘directly or indirectly interested in the pecuniary pro- 
fite' within the meaning of the statute. So too, the degree of 
relationship of the officer to the procurement process would be 
such as to constitute ‘the transaction of business with such 
corporation' as used in the statute. It was the obvious purpose 
of the statute to prevent an officer of the United States from 
transacting business with a corporation in such a way that his 
action might result in direct or indirect per ecuniary 
benefit to the officer. (See 14 Op. A.G. 482) 
Other situations have arisen in which both the Attorney General and the 
ourts have refused to apply the statute to factual situations which seem 
literally to come within its language because not involving the evils at which 
64, / 
the statute was aimed. ~ In U.S. v. Chemical F n, 272 U. 1 (1926) 
section 434 wae held inapplicable to transactions rried out under authority 
nferred on the President by the Tradir ith the Enemy t hereby enemy 
6h) cases other than those cited above which have interpret ect $34 
narrowly and refused to apply it are Atkinson v. New Britain M hine Co. 
154 F. 2d 095, and Ingalls v. Perkins, 33 N.M. 269. 
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7 
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for less than their commercial value, to the 


private corporation, created as an instrumentality to 


ntrol the patente in the public interest, the Alien 
the preeident of the company, and others representin 


representatives of the corporation, but none of them 











interested in it financially. 
The rt id at p. 
ecti 43 ay i rn eral rule for the »vrotection of the 

nite tate in transactior betwe it and rporations and to pre- 

vent its acti fr being influenced by anyone interested adversely 

+ it T+ 3 a tute and i t t e t ad te gee r 

t t. I é tt ied see not 

slearl ithin its terms or to those exceptional to its spirit and 

purpose 

The urt emphesized a that the officer neerned had financia 
interest in the dation, it rofits F it itracts. This fact also was 
emphasized by t ircuit mrt of eals (5 F. » Which found section 434 
not applicable to the trar ti y tk basis of absence of pecuntary 
interest (disregarding, a: ted above, that the statute, being phrased in the 
alternative, li literally to a fficer of a rporation who transacts 

cS 
business with the Government regarde f his pecuniary interest.) 

In a similar fact ituati the Attorney General, like the preme Court 
in al Foundat e, nstrued the statute strictly and held that it 
id not present ecessary stacle to the Secretary of Agriculture contracting 
with a private profit r ti t 4d in the e mic rehabilitati f 

erto Rico, of which the Secretary of Agriculture would be a member. 3 Unp. Op. 
527 (1934 He said at 525: 

This ection, being penal ature, is to be strictly 
t , as pointed t - Ge 557, 559- It was 

5/ The re = id that ¢t } ist in servec as preei lent of the 

rporati it it r 6, that certain other vernment officers held 
st i rporat ly r purpose of qualifying them as directors, 
and others neither owns tock in the rporation nor had an interest in the 

4 + - 7 - ~ vw + T 

hemi indu ll “ the element of pecuniary interest in the profits 

or contract f the rporat j) 





FEDERAL CONFLICT OF INTEREST LEGISLATION 





obviously directed at business transactions involving gain and, 
in my opinion, presents no necessary obstacle here. The situa- 
tion in this respect is similar to that existing in connection 
with the Virgin Islands Company, which included as members the 
persons occupying the offices of the Secretary of the Interior 
and Governor of the Virgin Islands, respectively, and the 
making of contracts with which was considered in my opinion of 
March 19, 1934. Furthermore, I am mindful of the fact that the 
American Red Cross, a highly purposed, non-profit corporation, 
has during many years maintained contractuel relationships with 
the United States and at the same time has included among its 
incorporators representatives of several Departments of the 
Government (U.S.C. Ti. 36, sec. 5, et seq.) 


In spite of the strict interpretation of the statute in a case of this 


nature, it should be pointed out, by way of precaution, that such a result might 


not always obtain in the case of transactions between the Government and 


non- 


profit corporation. For example, the awarding by an officer of the United States 


of a specific Govermment contract to non-profit corporation of which he wag «a 


Ja a 


veCUu 


eelaried officer or director would appear to be suspect, particularly if such 


alary were in any degree dependent upon government mntracts. Such a situation 


would seem to come within the spirit, if not the letter, of the law. Apropos of 


the possible application of section 434 to transactions with non-business organt- 


4 


zations, it ie pertinent to note that the Department considered whether a member 


of the Atomic Energy Commission who would be in a position to award contracts to 


z 
an institution of learning from which he was on leave with pay sid come within 
434. In concluding that this situation would involve the type of conflict of 


interest that section 434 was intended to prevent, the memorandum stated: 


The question may be raised as to whether contracts oh as 


those involved in the instant situation) witb an institution of 

learning differ from contracts with a businese corporation (euch 

as those involved in the Fahy opinion) because not involving the 

same element of profit. It does not seem to me tha 
t 


J 


+ ry } 
. @ny suca 
+ 

C 


distinction is warranted. A contract between the mic Energy 
Commission and a given institution may involve many millions of 
f the in 


to cover the 


stitution, and the amounts received may be budgete 
_- nels nr 
roject, including, 


y 
dollars and be highly desirable from the standpoint 
a 
salaries of the faculty members working on the J 


567 Unsigned memorandum dated Aug. 10, 1950, re “Proposed Appointment of a 
x en g , , t PP 
Member of the Atomic Energy Commission. 


- 108 
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indeed, the pay of the unnamed individual involved in the present 
case. A cancellation of such a contract might mean large-scale 
separations of faculty members, including the proposed appointee, 
whereas the renewal or extension of such a contract might mean the 
continued receipt of compensation by such faculty members, in- 
cluding the proposed appointee. It goes without saying that as a 
member of the Atomic Energy Commission the individual in question 
will be concerned with and have responsibility for the placing of 
the Commission's contracts. It is the existence of this type of 
conflict of interests that 18 U.S.C. 434 was intended to prevent. 


In Muschany v. United States, 324 U.S. 49, 67, 68 (1945), the Court stated 
that this section and others 
manifest a legislative intention to bar a government agent from 
receiving pay from a third party for assisting that third party 
to secure a Government contract ° 
It is quite clear that these prohibitions against receipt 


of compensation from third parties for securing contracte were 
directed at the crime of bribery in its open or subtle form.’ 


In this case the Court upheld a commission purchase system whereby the Government 
compensated its own agents on a contingent fee basis for obtaining contracts 


despite the fact the interest f the agent in the contract would be enhanced in 
value at the expense of the United States. Although the quoted remarks of the 


court are too general to be of much value in interpreting section 434, they en- 


phasize, when read in conjunction with other opinions set forth above, that the 
statute is generally construed as requiring the presence of a pecuniary interest 
in the business concern. 


Employees of independent instrumentalities of the Unitéd States are not 
officers or agents of the United States within the meaning of sectinn 434. 
United States v. Strang, 254 U.S. 491 (1921). This case decided that employees 


of the Emergency Fleet Corporation are not agents of the United States and there- 


fore are not subject to the statute. jee also United States v. McCarl, 275 


U. S. 1 (1927). 
is to what constitutes a pecuniary or financial interest within the meaning 
of section 434, it would seem that any monetary or financial interest in a 


private business enterprise is sufficient to conetitute interest in the “pecuniary 


109 
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profits" of the firm under the wording of the statute. Intere 


ts 


in 


the profits 


or contracts of the firm or profit-sharing arrangements are expressly mentioned 


and would be "direct" interests. The statute also refers to ‘ind 


lrect interests, 


which would seem to embrace stock ownership and dividends, salary, directo 
e , , rship 


fees and other compensation, at least to the extent dependent u 


he other hand, payments or pensions from funded 


ct 


ontracts. On 


not be affected by profit x ntractual arrangements of the fi 
not constitute interests comprehended by the statute. 
The meaning of ‘directly or indirectly’ in section 434 as 


holding was thoroughly explored in a memorandum of January 19, 
yenate Committee on Armed Services from the Office of tie Legi 
connection with the appointment of Mr. Wilson as Secretary of 
Rec. 507-509, Jan. 21, 1953. In concluding that a shareholder 
corporation was an interest in the pecuniary profits within the 
the memorandum also pointed out that the possession of a trivia 
probably would not be sufficient ground for the visitation of 


sequences ut a showing of an actual and beneficial interest 


ae to demonstrate a probable influence upon the official action 


concerned would seem to be sufficient. 


Legislative Recommendati 





During 1955 the Defense Department proposed an amendment to section 43% whici 


provided in part that whenever the duties of a Govermment offi 


transaction of business with business entities in which he has 


shall refer euch transactions to his superiors, or, if the head 


the Deputy or similar officer. Although an interested officer 


should disqualify himself from such transactions, it is doubtf 


1.8 


m profite and 


rusts whi wou] 
mn probably would 


tive Counsel in 


meaning of 434, 


stock interest 


44 1a 
Timina. con- 


involve the 


interest, he 


of an agency, to 


“ii 


as 


juestionably 


whether it is 


always to the interest of the Government to permit upper echelon personnel to 


disqualify themselves from dealing with particular business entities since this 


17 
- 10 
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may handicap them in the efficient discharge of their duties. It is also ap- 
propriate t inquire whether complete disqualification can be achieved legally or 
under agency Organization. The answer to thie question would depend, at least 
in part, upon the extent to which an officer may delegate responsibility and 
authority. The importance of this consideration was emphasized during the Senate 
debate on the appointment of Mr. Wilson as Secretary of Defense. Senator Byrd 
on January 26, 1953, stated that section 434% would be applicable to Mr. Wilson 
"so long as he wae Secretary of Defense and so long as he owned a pecuniary 
financial interest in any mpany which transacts business with the Department of 
Defense" since “he cannot, as Secretary of Defense, divest himself from the re- 
sponsibility of making contracts or procuremente or perform any other duty which 
vould be assigned to him as Secretary of Defense. (99 Cong. Rec. 565) 

The problem of and necessity for disqualification is closely related to 
another matter previously ciscussed--the meaning of “transaction of business.’ 
As comprehensive as that term may be, it perhaps is justifiable to distinguish 


67/ 
between policy-making activities and actual negotiation of specific contracts. 


It would seem that general licy-making activities having an effect on over-all 
: eS 6 


procurement (and thus indirectly upon specific business entities) shovld not be 


MUL 
considered as the “transaction of budiness" within section 434, whereas the ap- 
proval or disapproval of specific contracts, negotiations for specific contracts 


and awards and recommendations pertaining thereto certainly should come within 


4 / 


—/ 
the probibition. However, even the exclusion of policy-making activities ies 


See Dmvis, “The Federal Conflict of Interest Laws," 54 Col. L.R. 893 (1954), 
6, discussed infra. 


68/ A memorandum prepared in 1952 in the Office of the Secretary of Defense by 
Frank X, Brown, entitled "The Scope and Applicability of the Conflict of Interest 
Statutes" liste at p. 11 five examples of prohibited activities and four examples 
of activities “which generally do not fall within the category of prohibited 
activities,” (Emphasis supplied.) 


lll - 
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debatable ac the discussions in the Senate on Secretary Wilson's appointment in. 
dicate (see particularly Senator Byrd's statement, supra). 
The Douglas subcommittee (Report on “Ethical Standards in Government," Report 


itation supra) recommended certein amendments to section 434. These would spel) 
out some of the indirect interests, further define business entity and increage 
the penalties. Like the 1909 and 1945 amendments, no change in substance is 
recommended. The changes are explained in the Report (pp. 87-8) as follows: 


£ 


8434. Interested persons acting as Government agents 


The present language is confined to a ban on anyone who is an 
officer or agent of, or interested in the profits of, any corporation, 
joint stock company, or association, or of any firm, partnership, or 
ther business entity, acting on behaif of the Government in dealings 
i 


with such entity. 


The new language would by definiti 

ther himself, or through an 

he controls or dominates, or spouse or o 

terested in the profits a businees ent 
Government. The definition of business 

slude specifically proprietorshl; 


fom Jongugyeeneennnenedioes 


stock companies, or associations, and firms 


~ 


anyone wh 


- 


Existing penalties would be greatl 
puld be disqualified (1) from ever ld 
ates and (2) from ever participating, 





e y 
r 
y provided for by law, in the more i 
he Government. 


‘The net effect would be to disqualify--as judgee disqualify 


J 
themselves in certain cases--any proprietor, partner, or responsible 
officer or employee, of any segment of private industry, from acting 
n behalf of the United States in any of its deali p wit I 
£ ment of pri te industr 
segnent of private industry. 


In addition to the changes enumerated the subcommittee recommended including 
the words "or any agent’ after Government of the United Statee because of what the 
-ommittee terms "the principal loophole in the existing law’--that section 434 has 
been held not to cover the independent agencies. Thies is an obvious reference to 


U.S. V. Strang, supra. 
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Section 434 has been criticized on the ground that a literal application of 
the language of the statute makes it applicable to small stockholders (McElwain 
& Vorenberg "The Federal Conflict of Interest Statutes," 65 Harv. L.R. 955 (1952)). 
The authors conclude that ‘in view of the hardship which section 434, or the fear 
of it, imposes on Goverment employees, particularly reserve officers in- 
yoluntarily recalled to active duty in the present emergency, there should be an 
amendment to Section 434 to limit it to cases where the size of the stockholding 
ie large enough eo that there is some reasonable danger that a decision may be 


influenced.” (p. 96 reaching this conclusion the article says (p. 965-6): 
More important problems arise out of the fact that many 

Government employees, lawyers, and others, bave small investments 

in the stock of corporations which transact business with the 


Government. Obviously Section 434 would prevent a contracting 
fficer from letting a contract to a rporation in which he 


owns a controlling interest, but does it apply when he holds 
mly a few shares of stock in General Motors, General Electric 
or some comparable enterprise? 


If one looks at the language of Section 434, the anawer seems 


to be inescapably ‘yes.' most by definition, a stockholder of 
any size is ‘interested in the pecuniary profitse' of the corpora- 
tion. ind the use of ‘directly or indirectly’ before ‘interested’ 
would seem to bar any technical escape based on the nature of the 
et holder's interest. m the other hand, it is almost incon- 


eivable that a contracting officer would let such an insignificant 
interest influence his decision. s @ matter of mathematics, it is 
unlikely that even the most venal act could make more than a few 
cents difference to hin. Further, a rigid interpretation of 
‘interested in the pecuniary profite' could give ridiculous results; 
it could lead to the application of Section 434 to an employee who 
owns shares in an investment trust, or, even more absurdly, who 

owns life insurance in a mpany which holds stock in a corporation 
with which he is dealing for the Govermment. 

"The only escape from applying Section 434 to small stock- 
holders is to remember that the section was enact 
stantially ite present form in 1063 when stockhol 
i 
1 


ed in sub- 

ding by people 

of modest income was rare. In enacting the section, Congress 
presumably was concerned with the Government employee who had a 
substantial interest in a corporation, not with pecple who might 
invest their savings in a few shares of stock in order to enjoy 

a moderate income from dividends. The fact that the Congress 

did not specifically use the word 'stockholder' but only ‘officer, 
agent or member,' supports thie argument. <A somewhat analogous 
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President and Senate of the United States. The law should pro- 

vide only that the appointee make a reasonable disclosure of his 

financial interests so that as much inforwation as possible will 

be available for judging the propriety of the appointment. 

"It can be said, then, that Section 434, appropriately 
modified to exclude from its scope insignificant pecuniary in- 
terests and applied only to the actual transaction of business 
as differentiated from policy-making activities, is both 
reasonable and clear.’ 

Although there is merit in the contention that 434 should be amended to ex. 
clude minor stockholding interests, such an amendment poses serious drafting 
problems. If a general exception is used, such as, ‘except minor stock in- 
terests, this presents another problem of interpretation for the courts. If a 
numerical formula were proposed, it is doubtful that reasonable men would agree 
On one. Perhaps, the best reliance is to trust that the Government will not 
prosecute and the courts will not convict where the stock interest is de minimis 
Also, the exclusion of minor stock interests would suggest that there are other 
minor interests which should be excluded--minor salary interest, minor pension 
interests, etc. Perhaps, the problem is better left to the reasouabie inter- 
pretation cf prosecutors and courts. 

As to the exclusion of policy-making activities from the e of 
section 434, this suggestion merits serious consideration, It may be pointed out, 
however, that it has never been decided judicially that section 434 does extend 
to such activities. Also, as a counter-balance to the assertion that such an 


interpretation of 434 discourages recruitment of top-flight policy-making of- 


Ye 
ficials, it 


3 


ay be argued that the confidence of the people in the integrity of 
their high officials will be enhanced by the absence of a pecuniary interest in 
an industry directly or indirectly affected by the decisions of the high official. 
On the other hand, it may well be that disclosure of financial interests, to- 
gether with the test of Presidential appointment and Senate confirmation, may be 


sufficient to sustain the necessary confidence. It is an area of unquestionable 
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controversy. 

With regard to the Douglas subcommittee proposals, the adding of the words 
"or any agency” to ineure that independent instrumentalities are included seems 
desirable. The enumeration of additional indirect interests does not appear to 
be essential nor does the expansion of the section to include proprietorshins 
seem necessary since ‘business entity" is an all-inclusive term. Also, in view 
of concern as to the scope of ‘transaction of business," the increasing of ex- 
isting penalties does not seem wise as a policy matter. 

The continued vitality of the law was attested by Senator Byrd during the 
hearings on the appointment of Secretary of Defense Wilson. Senator Byrd said of 
section 434: 

It is not an antiquated law, as some have said. It states a 

solid and sound principle and, in substance, it says that no officer 

or agent of the United States shall transact business with a business 

entity in which such officer bas a direct or indirect pecuniary in- 

terest. This is good Americanism, as I see it." (99 Cong. Rec. 565, 

Jan. 26, 1953) 

Certainly the law is not obsolete, and it should not be either emasculated nor 


expanded into an instrument of oppression set forth in burdensome detail. 
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A. Legislative Histor 


Title 18, section 1914 of the U. S. Code (formerly 5 U.S.C. 66) 
prohibits receipt of salary from sources outside the Government by Government 
officers or employees in connection with their Government service. The 
statute provides as follows: 


"Whoever, being a Government official or emploree, receives 
any salary in connection with his services as such an offi 
or employee from any source other than the Govermment of the 
United States, except as may be contributed out of the t 
of any State, county, or mmicipality; or 


“Whoever, whether a person, association, o1 ry 
makes any contribution to, or in any way supplements t ] 
of, any Government official or employee for the services per 
formed by him for the Government of the United States-- 


"Shall be fined not more than $1,000 or imprisone 
more than six months, or doth. 


This statute prohibits the receipt of salary, or compensation in the 


nature of salary from e source outside the Federal, state or local government 


by a Federal official or employee, if such salary or compensation is received 
in connection with any services the official or employee performs for the 
Government. The statute also imposes a penalty upon the private source for 
making the payment. 
The provisions of law which now appear as 15 U.S.C. 1914 were enacted 

m March 3, 1917, as part of the regular appropriation act for the legislative, 
executive, and judicial departments, Section 1914 grew out of the objection by 
Senator Charberlain of Oregon to the practice of the Bureau of Education in 
placing upon ite staff at nominal salaries of $1.00 per year various persons 
who received their real salary from other sources such as foundations, 
universities, and similar institutions (54 Cong. Rec. 2039-47, Jan. 26, 1917). 


n+ 


duals were placed on the Government 


E 
< 
» 
2 


Senator Chamberlain charged that these in 
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payroll in order to afford them the advantage of the franking privilege, in 
order to facilitate the printing of documents in which they were interested, 
and in order to confer upon them the prestige and standing of Government 
officials. He objected particularly to the employment of persons whose 


+ 


actual salary was paid by the Rockefeller and Carnegie Foundations. It 
apparently was believed by Senator Chanberlain and some of his colleagues 
that such persons were using their government status and privileges to 


nfluence the governmrent into endorsing and publicizing the particular 





educational views of certain private organizations. 
Thi ituat aros¢ f ® practice of e Department of Interior 
4 com ted @ ‘ ~ + ‘ ar rere +}, cer uw te yr aniz + nS for 
in making coopez A rrangere: it Aun privat r 12 Zations r 
he DPUrT r f studing vari S BpPeECTS O72 AuUcution. Und these official 
the p TF £ ; rari spect 0 e + n der these 44: 
arrange! $} private organizations provided to the Bureau of Education the 
“,) + Y ces of ¥ 7 > ' them esol Vv "Nec 
Milie e services certa t yees and pai Lnem a nary in comnnecvion 
with their ernment service. These perso .s were paid $1.00 a ir by the 
r ated + at > ? 4 ; . + Cangery 4 et nr 
governmen ana were 40 JeCc . © Supervi6gion ana ivPOL ps ne Vommissioner 
of the Bureau of luc ion. They performed sucl r aS ie Commissioner 
directed. In addition to these persons the Bureau also employed and paid 
65 es 08 oan y y Ife ar 
g1eX a year pecial collabox re who occupi positior in public or 
nreiunte ~> e ¥ 7 - , x i £ sui 2e6¢ ~ + 
private scnooil sy% an ‘ per rim ni) CCas wai services ior tne 
’ ev [Tew fy * a | ‘ ye r ” Dawa 4 T + Y linear 
Bureau. (Ltr. from Commissioner, Bur. of Education, Dept. of Int., dated 
Jan. 13, 1517 to the Pres f the Senat reprinted —— h 
Dy Vis LCS. 4 uo OCU y *40peali ai vVOURe f e oUF), 
OG } +4 . . Pp 4 its Mens — 2 sen = 
Jan, 20, 1917, setting forth nam f indi viduals employed under the above 


arrangenents, together with the names of and amount of salary paid by their 
private employers). 


In order ¢ rd thi . e Senator Chamberlain introduced an 


w 


inencment to the appropriat act which spec 


of Paven+4 a sing + , : 
V4 SOUCALION irom using Lie erv.ces 
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by sources outside the Government (Idem, 2039, Jan. 20, 1917). The 


; . .? 
+ 3 


amendment was passed by the Senate in this limited form (Id., 2047, 


Jan. 20, 1917). In conference with the House the provision was cast int ] 





more general form and after furt! tions, was passed in its 


yn sprit nth | (Ta \ ‘ t 
present form by both houses (Id., 4004-6, 4011-4013, 4017, 4 - Feb. ; 


7 \e >) a ad) 2 } ) 
1917); #920-2, 4059, 4925 (March 3, 1917)). 


The Committee reports do not discuss the Chamberlai enduent in an) 
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B. Opinions and Cases 





The statute in question seems to have been first considered in 31 O; 
AG. 470 (1919). ‘The question was whether the Geological Survey could 
appoint an individual for the purpose of collecting weekly reports of coal 
production and similar statistics, when such individual was being paid for 
performing the same function as secretary of the Southwest Coal Bureau, an 
organization of coal operators. Attorney General Palmer ruled that such 
employment would constitute a violation of title 5, section 66, "for the 
reason that the salary received by him from the Southwest Coal Bureau will 
to some extent at least, be received and paid in connection with the 


services performed by him for the Government." 





Supreme Court held that the payment by a toll bridge company of the salar} 


f custo inspectors stationed on toll bridges between the United States 
and Caneda on Sundays and holidays would constitute a violation of th 


In 32 Op. A.Ge 309 (1920), the issue was whether the Chief Statistician 


> 


the Census Bureau, if granted leave of absence with- 
out pay, could attend in an unofficial capacity an international conference 
dealing with the nomenclature of diseases and causes of death and be paid 


by an outside agency an amount equal to that which he would have received 


in salary from the Government if he had not been on leave without pay. The 
Attorney General was of the opinion that the statute did not prevent such 
an arrangement since the Chief Statistician was to attend the conference in 


an unofficiad capacity and was to receive no salary or expenses from the 
Government, and since the statute was "applicable only where offici 


or expenditure of public money is contemplated.” 


58600 CO —60 pt. 2 1 
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In 33 Op. A.G. 273 (1922), the Attorney General was asked whether 
or not it was lawful for business organizations to pey the transportation 


expenses and hotel bills of agents of the Department of Commerce who were 


} 


sent out by the Department to address such organizati 





mn the work veing 


carried on by the Department's Division of Simplified Practice. Attorney 


General Daugherty ruled that no violation of the statute was involved, saying; 
"This provision, it will be observed, is penal, and the 
/ 


4 
well settled that (to paraphrase the language of 





law is ( 

word Coke) Acts of Congress are to be so construed as no man 
that is innocent or free from injury or wrong be, by a literal 
construction, punished or endangered. The object of the pro- 
vision in the Act h 3, 1917 (ch. 163), was that n 
Government official yee shall serve two masters to the 
prejudice of his unbiased devotion to the interests of the 


United States. Where, as in the arrangement proposed to you, 


a + 


cerned does not personally benefit 


by the payments from outside sources, any more than he would 


if he paid his own traveling expenses, the statute is not 
violated. Literally there may be said to be a ‘contr O 





to' the officer or employee for services performe 
for the Government, but in reality the contribution is tc 
the Government itself, and is in f 


of its interests. 


irtherance, not in prejudice, 


" ; ; : ‘ 

There is nothing in what I have said in the least 
contrary to the opinion of Comptroller Warwick I 
Dec. 43. There the Comptroller interpreted the facts sub- 


mitted to him by you as justifying t 


yr) + ys vy +a th my 4 Qn 


ats 4 


J the inference that out- 
side payment of expenses was desired and intended in order tc 
enceble you to pay higher salaries to certain experts, and his 
opinion is based upon such inference. In the present case, 
however, no facts are presented to me which would justify 
such an inference, and I assumed that the arrangement 

is not intended to, and will not, result, either directly or 
indirectly, in the payment of increased salaries or compensation 


J 
+A >> aa 
© the off 














In United Stetes v. Morse, 292 Fed. 273 (D.C. N.Y¥., 1922), aff'd 267 
oxmaneneee 
U.S. SO, an attorney on e payroll of the Unite tates ipping Board 
Emergency Fleet Corporation was appointed Special / tart e Attorney 
general to prosecute crimes arising ou f transac ffecting the 
ns of the Emergency Fleet Corporation. Thi 1 yement was hel 
to be r contrary to the atute for the reas lat e Emergen Fleet 
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Corporation was "in a substantial sense a governmental agency” and the 
attorney was peid out of funds which "belonged in equity to the United 
states" (p. 277). 

In 30 Op. A.G. 294 (1935), the question arose as to whether the 
Chancellor of the University of Puerto Rico, who had been granted a year's 
leave of absence with pay, could serve as Regional Administrator for the 
puerto Rico Reconstruction Administration. It appeared that the University 
of Puerto Rico derived its financial support from the Treasury of Puerto 
Rico and was governed by a board of trustees composed of public officials 
of Puerto Rico. Im discussing the three prior opinions of the Attorney 


General, referred to above, as well as the Morse case, the Attorney General 





3 "+ ‘ } »-* fom > *3¢ 7 7 . 
pointed out that "the inhibition /of the statute/ is upon the receiving, by 





a 
an official or employee, of ‘salary in connection with his services as 
such an official or employee.'" He also observed: 







e « « the compensation received by Dr. Chardon will 
not come from private sources, but will be paid to! 
what is virtually a department of the Government of 
Puerto Rico, deriving its support from that Government, 
and the latter is, in the final analysis, but an arm of 
the Federal Government, exercising limited federal powers 
delegated to it by the Congress," 





On these grounds the statute was held inapplicable. 


0 * ~ fa * na 
In 39 Op.A.G. 501 (1940) the Attorney General ruled that the 


Massachusetts Institute of Technology could grant leave with pay to a 


i 


mecber of the faculty who was employed to render consulting services to 


the Government, such pay by the university being made at a reduced rate so 
as to enable the faculty member to work for the Government without financial 
assistance. The Attorney General stated that, while the Puerto Rico case 


‘might be distinguished on one ground, namely, that the University of 


Puerto Rico derives its support from the Government of Puerto Rico," "the 
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other reasons set forth in that opinion lead me to the conclusion that 
there is no legal objection to the granting of leave with pay by th 
Massachusetts Institute of Technology or other universities to faculty 
members rendering consulting service to the United States." After 
discussing an unpublished opinion in which it had been held that the 
statute did not forbid former employers from paying compensation to 
employees called into the armed forces, the Attorney General concluded: 
"The payments in such circumstances are made with 

respect to the former employment and incidental to the 

leave granted; they are not made ‘in connection with’ 

the services of the individual as an official or em- 

ployee of the United States within the contemplation 

of the statute." 

In 40 Op. A.G. 168 (1942) the Attorney General had under consideration 


A 


a situation presented by the Secretary of War wherein it was proposed to 


a 


officer to maintain liaison in a corporation in which 
was an officer and stockholder. The services to be rendered would have 


been useful both to the Government and to the corporation. This urrange- 


statute. In reaching this conclusion he said (p. 170): 


7 [The7 Guties of such an officer would be (1) to 
asc certain “the needs of the Government and the facilities 
of his corpora*ion to fill those needs, and (2) t 
advise both the Government and his eas with 
espect to the advantages and desirability of a con- 
tract between them for the supplying of those necds. 

or performing virtually the self-same services he 
would receive congue sation from both the Government 


q - 4 +4 n ty ; ~+ 
and the corporation. This would seem to be in dire 
4 ~~ 
. : 


~~ @ 


on 
7 « } oc . + > 
conflict with this statute, (See 33 


On ] 


Pe 294; 39 Op. 


"The purpose of the /statutes is/ 

conflict between self-interest and the interests of 
the Government. A man whose duty it i 

public weal es a Government servant should r be put 
into a position where he can also serve his selfi 
interests," 
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or 


Similarly, in 40 op.A.G. 265 (1943), it was held that the Western 
Association of Railway Executives could not donate the services of a rail- 
road executive to the Office of Defense Transportation because "the associa- 
tion would clearly be paying che salary of a Government official or em- 
ployee for services performed by him for the Government." 

In an unpublished cpinion of May 31, 1955 to the Secretary of 
Acriculture the \ttorney General concluded that service of a person paid 
by private industry on an industry advisory committee of the Department 
of Agriculture would not violate section 1914 merely because the person 
receives such salary while a member of the Committee. In reaching this 
result the Attorney General said: 


"In view of the express language of the statute, 
its indicated scope and its obvious purpose to insure 
the impartiality of those who serve the Government, it 
is clear that no violavion of the statute arises from 
the mere coincidence of Government employment «and receipt 
of compensation from 2 private employer. No violation is 
present unless a connection is shown to exist between the 
public employment and the private compensation." 


The Attorney General added this caution: 


"/The7 determination of whether a particular payment is 
made 'in connection with' the services of an individual 
as a Government official or employee is often a matter 
of ascertaining not only the intent with which the poy- 
ment is made but also the intent of the employee in re- 
ceiving the payment. An important factor in determinin 
intent is whether the individual rendering service to the 
uovermment is in a position by virtue of his Government 
service to assist his private employer.” 


Various other unpublished opinions dealing with section 1914 have been 
rendered, In 1936 this Department informally epproved the proposed appoint- 
ment of Mr. Charles Edison as Secretary of the Navy while on leave of 
absence with pay as president and director of several corporations (see memo 
of Ass't. Sol. Gen. Fahy, Oct. 4, 1940). Assistant Solicitor General 


otor 


Washington informally advised the War Department that an arrangement whereby 
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the Department would employ Mr. Arthur G. Syran whi 


from the National Federat 





\ 


1914, 14 Unp. Op. 349 (1947). It appeared that Mr 


rm, 


no services to the Federetion except to furnish peri 


4 


econumic and commercial development of Japan and K 


this arrcngement was based on the fact that the 
by the Federation in order t 
the Government employment in contemplation of the t 


rom by the steamship 








of Anerican Shipping mi 
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le on leave with pay 





violate section 


« Syran would render 
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official to a Government position while receivi corporate salar 
likewise was disapproved informally because of the interest with which his 
corporate employer would be expected to view his particular Government 

, - \ 
activities. 14% Unp. Op. 404 (1940). 

The Comptroller of the Treasury has held that traveling expenses of 
representatives of the Bureau of Foreign and Domestic merce c be 
paid utside organizations (| mp. vec. 4 . 3! i 
3 Ip. AG. 273, supra). T mptroller Gener at the 
Jewe rs Protective Associat may not pay the salary or expenses of a 
custom gent in order that he ight investigate in a particular localit 
f 0 rer fY 5 
\ vomp. Gen. (1923)). 

In summarizing the scope of the statu 1 Pe +2) e 
ttorney General said 

‘The statute r > sclary received fron 

a privcete person or source if it is paid or receiv 

compensation or part compensation for the servic re 

to the Government. It has 30 been held Bayt f e 

officer or employee renders the same or similar 

to both the Government and a private person (3 Pe i je 

It does not, however, prohibit payment for serv 

rencered exclusively private persons or ur ij 

and which have no connection with the serv r 


to the Government. 
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It is, perhaps, worth noting that the statute has been rather liberally 
construed, both by the Attorney General and the courts, not to apply in 
situations where, strictly construed, it might be applicable but where there 


seems to be no intention that it apply (See, e.g., 33 Op. 273, 39 Op. 138, 


supra). 


C. Legislative Recommenc ations 


A recent (1954) article by Ross D. Davis in 54 Col. L.R. 892 ("The 
Federal Conflict of Interest Laws") contains a severe criticism of section 
1914 end urges its repenl. Aside from considerations of its weaknesses and 
difficulty of enforcement, Mr. Davis’ principal criticism is that the law 
discourages recruitment of executive personnel from private industry. After 
discussing the opinions of the Attorney General interpreting section 1914, 
Mr. Davis concludes as follows (pp. 905-907): 


"If the opinions of the Attorney General are to be 
taken at their face value, rather than as some what harried 
attempts to mitigate the effect of a statute that encom- 
passes far more than is necessary to avoid conflicts of 
interest, the test of whether compensation is connected with 
Government service seems to turn upon the intent of the 
payer. Thus, the retirement bonus given to a departing 
company official is permissible when it is said to be paid 
in gratitude for past services rendered or as an inducement 
to return after the termination of the Government job, but the 
same bonus is not acceptable when its purpose is to enable 
the company official to carry on financially in a low-paying 
Government position. The theoretical distinction is perhaps 
clear, but the opportunity for deception ie obvious. 

"It 1s clear, then, that however we view Section 1914, 
it is extremely difficult to apply and enforce. While it 
may be argued that difficulty of enforcement is not a 
sufficient reason to repeal Section 1914, there are other 
persuasive considerations that should encourage a re- 
appraisal of the value of this section. So long as this 
Statute persists in its present form, the United States 
has cut iteelf off from a most fertile source of executive 
personnel. Experience has indicated that, particularly in 
times of national stress, many companies are willing to 
permit their officers to take leave with at least a portion 
of their regular salary so that they can afford to work for 
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the Government. But this arrangement cannot be made 
because it violates frit, if not in all cases the 


he sp 
letter, of the law. It is obvious that in this instance 
retention of Section 1914 makes the United States the loser. 


"If Section 1914 is modified or dropped, Section 434 still 
— Government officials from acting «es agents of the 
Government to transact business with any company in whose 
profits they have a direct or indirect interest. They are, 


. 


therefore, precluded from dealing in their een mapacity 
with a firm that supplements their salary. In addition, 
Section 281 will still be applicable to prevent fe eral em- 
ployees from directly or indirectly receiving any compensation 
for services rendered in any matter in which the Government 
has an interest. And finally, because of Section 2063, they 
will be unable to aid in the prosecution of any clains agains 
the Government. These three prohibitions restrict most of 
the activities in which a Government employee might sacrifice 
the interests of the United States for the benefit of the 


Sona any that ntin ler Py 
ti 


+ 


3 


CC 


Ss supplemen zg his salary. Put apparent 


8 aimed at something else. 


‘It has been said that the salary of a Government 








employee should not be supplemented from a source er 
un the Government because no man can serve two masters, 
But when an individual surveys the often conflicting 
dewands made upon him by his profession, his clients, his 
family, his country and his religion (to name a few), he 
is faced with the realization that his mas*ers are man) 
nd reconciliation of the requirements of these masters 
an inevitable and not impossible task. In the sare 
ey, there is no reason to believe that all, or even most, 


vernment employees whose salaries are supplemented will 
ace an irreconcilable conflict of interest between the 
vernment and their subsidizers, 


OQnrOQO:t 


"Section 1914 has also been justified on the ground 
that the Government is not so improverished that it can- 


not pay its own personnel. Whether it can or not, a 
onp .rison of the salaries of executives in Government 

with hose of executives in industry reveals chat the 

Unit States has not been adequately compensating its 





personnel. 


"It is also said that permitting federal employees 
to receive salaries from outside sources gives rise to a 
‘subconscious tendency’ to favor the company paying the 
salary. While this comment is not irrelevant to the 
ssues, neither is it decisive of them. In our discussion 
of Section +34 we considered the fallacy of defining 
conflicts of interest solely in terms of the receipt of 
extra-govermmental compensation, and that discussion is 
equally applicable here. ‘Subconscious tendencies’ are 


4 





FEDERAL CONFLICT OF INTEREST LEGISLATION 749 


not as apt to be caused by financial obligation as by, for 
example, a successful life spent with a particular company 
or industry, and no one has, so far as we know, suggested 
that men who have spent such lives be excluded from Govern- 
ment service. 


"On balance, then, it seems that the benefits to be 
gained from the repeal of Section 1914 more than outweigh 
the losses likely to result from such action. The statute 
in its present form invites evasion, hampers recruitment 
and tends to obscure more important conflict of interest 
considerations. Since the greater part of the gar left by 
this Act's removal would be edequately filled by thcse 
statutes which we have already discussed, there seems to 
be little reason to retain Section 1914. Congress ap- 
parently shares this view to some extent, having invariably 
suspended the law in times of national stress. It is to be 
hoped that Congress will abandon on a more permanent basis 
the theory that one who leaves industry for the dubicus 
pleasures of a position in Government is invariab.y motivated 
principally by greed rather then patriotism, for great benefits 
could be reaped if properly controlled salary supplementation 
were permitted.” 


A 1952 article in 65 Harv. L. R. 955 by McElwain and Vorenberg 
("The Federal Conflict of Interest Statutes") also discusses section 1914. 
In view of the critical analysis by Davis it is noteworthy that this article, 
while treating the statutes more briefly nevertheless finds no reason to 
amend or repeal it. The article notes (p. 967) that the "problems which 
arise under section 1914 are usually matters of ascertaining intent." 
Dembling & Forest in an article in 20 G.W.L.R. 174% (1951) also analyzes 
section 1914. Although the article finds no fault with the law, it discusses 
at length the need for exempting dollar-a-year and WOC personnel under certain 


circumstances. The following conclusion (at p. 19 


Ww 


) is of interest: 


"The true determination whether section 1514 shall be 
applicable arises from a weighing of policies. Normally, 
the Government of course should not permit its officers 
or employees to accept compensation in any form for per- 
forming governmental duties, But if the Government finds 
it necessary to employ the services of dollar-a-year or 
WOC personnel, under the circumstances discussed supra, 
then exemption from Section 1914 should be explicitly 
written into the laws permitting their utilization, 
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Safeguarding the interests of the Government lies more 

properly not in the determination, perhaps at times more 

properly divination, of the reasons behind their payment 

by private employers, but in separating their activities 

from matters affecting the interests of their employers. 

Where feasible, this should be written into law; but where 

some connection between the public office and the previous 

employment is essential, e. g., in the hiring of engineers, 

the degree of separation more appropriately should be left 

to administrative discretion." 

The Douglas subcommittee report on "Ethical Standards in Government" 
(op. cit. supra) made no recommendation with respect to section 1914, 
Significantly, this is the only one of the six conflicts of interest laws 
here considered upon which the subcommittee made no recommendations. 

It appears that the only significant problem respecting section 1914 
is whether it discourages recruitment of executives from private industry, 
There are, of course, under existing law various statutory exemptions from 
section 1914 designed to meet this problem. A recent example is Executive 
Order No. 10647 (issued pursuant to specific statutory authority), which 
exempts experts and WOCs employed under the Defense Production Act of 1950 
from certain of the conflict of interest laws, including section 1914, eubdject 
to certain limitations. 

Exemption of WOCs 

Although it is beyond the scope of this memorandum to consider the 
many exemptions from the conflict of interest statutes allowed by Congress 
to particular groups of employees or designated individuals, the pressure 
for such exemptions and Congressional allowance of them suggest that these 
laws may be defective or that their purpose and scope are not properly under- 


stood. Recent exploration of the problem of exemptions was undertaken by a 


House antitrust subcommittee (the so-called Celler committee) in connection 
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with the employment of WOCs and Government advisory groups. §9/ Particular 
attention was directed toward the Commerce Department's Business and Defense 
services Administration, an agency discharging certain defense and mobiliza- 
tion functions authorized by the Defense Production Act. 

The subcommittee is critical of the conflict of interest statutes because 
they “lack the unity required to establish a comprehensive criterion against 
vhich specific activities of Government employees may be measured." (report, 
pe 50). The report states that both Congress and the Executive branch have 
considered WOCs to be within the prohibitions of these statutes 10/ and that, 
accordingly, the Congress in its authorization of employees without com- 
pensation and the employment of experts and consultants in the Defense 
Production Act provided exemptions from the operation of sections 281, 264, 434, 
and 1914 of title 18, U.S.C., and 5 U.S.C. 99. The report notes that by 
Executive order and by the Defense Production Act itself, these exemptions, 

"as far as a WOC's official Government duties are concerned for the most part 
have been negated by exceptions." (report, p. 51) The Celler committee con- 
cludes that except for the prohibitions of 18 U.S.C, 281 and 1914, the conflict 
of interest statutes, by virtue of the limitations upon the exemptions, appear 
to apply fully to WOCo appointed under the Act. (report, p. 51.) 


7 Ynterin Report of the Antitrust Subcommittee (Subcommittee No. 5) of the 
e Committee on Judiciary, Sith Cong., 2d sess., pursuant to H. Res. 22, 


April 24, 1956, comm. print. See also hearings before subcommittee, Sth Cong., 
lst sess. Serial No. 12, 1955 and 1956. 


70/ Application of the conflict of interest statutes to WOC personnel has 
Seen discussed extensively in an article entitled "Government Service and 
Private Compensation” by Dembling and Forrest, 20 G.W.L. Rev. 17% (1951) and 
265 (1952). The article weighs the various considerations involved in 
recruiting and retaining WOC personnel together with the interests of the 
Government to be protected. Although no specific recommendations are made, 
the article is a useful source of information pertaining to the necessity for 
and the extent to which exemptions should be granted WOCs. 








FEDERAL CONFLICT OF INTEREST 


The report notes the 
exemption" 


of the exemption from 261. With respect to the latter 


states (pp. 51-2): 


"Failure to restrict 
section 281 


made unlawful by n a manner comparabl 
wares has given 


4y 
the other conflict of interest stu 
nnecessary freedom to work fo 
respect to their companies’ 


business with 


aARy 


As a result of the exemption from 201, the report 


(p. 52): 


a WOC can range throughout 


his employer's Government contracts as long as he 
negotiate or execute such contracts. He can with 
his employer in any Government agency on any t 
not his employer's individual 
assistance. And he is free to participate in any 
employer has against the 

y official responsibilities 
the claim." 





as a WOC in 


The subcommittee report 
exemptions from the conflict-of-interest 
influence and favoritism” but “such exemptions are 
cuties he should be assigned under 
with respect *o the pr 
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states, somewhat inconsistently, that if "an exemptior 


(report, p. 51) from 1914 and also criticizes 


the exemption for activi 


the Government, with imm ty 
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Government as long as he has not had 
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the broadness 
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r companies with 


the Gover 
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mV 9 
‘ 
went. 
»ar+ 4 2 
continues 


interest statutes is required to enable the Government secure services on 
2 noncompensated basis otherwise unavailable, such exemption should not be 
greater than necessary.” (report, p. 53.) 

The effect which removal of the exemptions would ‘ n th 
activities of WOCs is sketched by the subcommittee (report, p. 


‘The special freedom WOC's now have tc 
mpeny ambassadors plenipotentiary to the 
would be sharply curtailed by 


the conflict- 
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subject to the same standards of behavior and conduct as 
any other person whose professional allegiance is to the 


Government as his employer." 


The subcommittee then goes on to criticize the inadequacy of the 
conflict of interest statutes themselves for "the difficulties arising 


in the WOC program." The report states (p. 53): 


"It is apparent that many of the difficulties arising 
in the WOC program stem from e lack of clarity in the 
standards enunciated in the conflict-of-interest statutes. 
In many instances the statutes are ambiguous and duplicatory, 
and, unfortunately, there has been a paucity of judicial 
interpretations of the content of their prohibitions. 
Vagaries in the statutes also complicate unnecessarily the 
difficulties of the executive branch in promlgating 
effective regulations to guide Government employees’ con- 
duct. The body of legislation concerned with conflicts 
between the private interests and governmental responsi- 
bilities of public servants badly need reexamination and 


clarification." 

The report (pp. 43-50) criticizes the failure of the Government to 
compel WOCs to devote full time to their Government duty. Although discussed 
under the chapter headed "Conflicts of Interest," this is not strictly a 


conflict of interest problem though, of course, related to it. 


aw 


The report (pp. 100-101) considers administrative supervision and 
regulations imposed by the Commerce Department beyond statutory requirements 
"to prevent private business activities of an employee which interfere with 
the performance of his Government duties, reflect discredit on the Department 
or make possible unethical capitclization of information gained through his 
employment in the Department." The report finds that the Department has not 
taken effective measures to impose adequate controls and that WOCs are 
placed in positions of conflict and directed to advance industry view-points 
and "arrangements also are made t permit them to continue their regular 
duties for their private employers.” The subcoumittee, therefore, recommends 


that BDSA adopt certain standards in implementation of its announced policies. 
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(report, p. 101) These would require WOCs appointed to full-time positions 
to devote full time to such positions and work "exclusively" for the Govern. 
oy f 
ment, — The WOC would be required not to undertake for his private 
employer “any task involving his employer's business with any branch of the 
Government." He could not undertake promotional work for his company nor do 
anything for his company other than keep informed as to major company develop. 
nts. 
As to legislation relating to WOCs under the Defense Production Act, the 
subcommittee recognizes (report, p. 102) that, since the statutes are ambiguous, 
t may be desirable to crant a limited exemption for the continuation of 


‘ 


normal salary." The subcommittee criticizes the "current procedure whereby 


exemption is given from the conflict-of-interest statutes generally and then 
restricted by specific exceptions." It recommends direct exemptions for 
limited activities. The subcommittee also states that “additional legislation 
is needed to assure that \/0Cs are not appointed to policy making positions" 
(because of inconsistent provisions in the Defense Production Act as amended), 
The subcommittee appears to be at least partially correct in pointing 
out that the ambiguities of the conflict of interest statutes are responsible, 
in some measure, for the demand for exemptions in the case of WOCs. That 
this criticism has some validity is attested by the fact that although the 
Defense Production Act exempts these persons from the main conflict of interest 
statutes, the act and the executive order impose exceptions to the exemptions 
which reimpose most of the original prohibitions of the conflict of interest 
statutes. In the main, however, the subcommittee report constitutes a 


concemnation of the allowance of any exemptions to WOCs rather than an analysis 



















{i/ An editorial in the Washington Post and Times Herald, May 2, 1956, takes 

issue with this particular recommendation, As 1e subcommittee report as 6 
whole the editorial states that, “despite the partisan overtones"of the report, 
"the guides to policy set forth are generally fair and in the public interest." 


to 
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or criticism of the conflict of interest statutes. The subcommittee makes 
no recommendations for amending these statutes although it notes paren- 
thetically the “interest of the Congress in rendering this legislation 
more effective.” re) Perhaps the most significant aspect of the report, 
so fer as this study is concerned, is the tacit recognition that the conflict 
of interest statutes, however ambiguous, duplicatory or insufficient, 
constitute a standard of conduct for Government employees which at least 
this subcommittee of Congress would not weaken. 
Conclusion 

Many of the conflict of interest statutes undoubtedly are vague and 
uncertain in their application, do not apply uniformly to the same classes of 
persons without obvious reason, areate apparent inequities and may not 
accomplish all the objects which a comprehensive set of conflict of interest 
statutes should. Nevertheless, each of these statutes, enacted at different 
times over a long period of history, represents a deliberate effort on the 
part of the Congress to reach and prevent actual, observed evils of con- 
flicting interests in Government. Despite their inadequacies they constitute 
an important body of law helping to assure high standards of conduct in 


Government and for this reason proposed amendments deserve the most careful 


consideration and examination. 






UCP. refers + O+, introduced by Congressman Keating, 
ane 5, 1955. The bill did not pass. 
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ASSISTANT ATTORNEY GENERAL 





Department of Justice 
Miashington 


JUL 6 1960 


Honorable Emanuel Celler 
Chairman, Antitrust Subcomnittee 
Comnittee on the Judiciary 

U. S. House of Representatives 
Washington, D. C. 


Dear Congressman Celler: 


When I appeared before the Antitrust Subcommittee on 

June 1, 1960, to testify upon H. R. 2156 and other conflict- 
of-interest bills, the Subcommittee requested me to furnish 
it with certain additional information relating to the sub- 
ject matter of these bills. My letter of June 10, 1960, 
contained most of the information requested. Certain other 
information desired by the Committee, specifically, alterna- 
tive language for the bribery provisions of H. R. 2156, has 
since been developed and is transmitted herewith as an 
attachment. 


As stated in my testimony before the Subcomnittee on 
June 1, the Department is not convinced that any changes 


in the existing bribery laws would be desirable. The al- 
ternative language is submitted in the event the Subcon- 
mittee should nevertheless determine that changes are 


appropriate. 


In addition, there are two comments which I would Like 
to make with respect to the information set forth in the 
attachment to my letter of June 10. 


In item (4), regarding the applicability of 18 U.S.C. 
281 to retired officers of the armed forces, I invited the 


’ 


Subcomnittee's attention to the case of United States v. 


Gillilan. An appeal in this case is pending before the 
United States Court of Appeals for the Second Circuit. 

As far as we have been able to determine, this is the only 
criminal prosecution of a retired officer for violating 
the prohibition of section 281 against sales to the Govern- 
ment through the department in which the fficer holds a 


retired status. 
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Under item (1), page 4, we suggested certain alternative 
language in lieu of the section 205 paragraph beginning on 
line 12 and ending on line 21 of page 9 of the Committee print. 
Upon further consideration we recommend omission of the word 
"other" on Line 14 of the Comnittee print in addition to the 
other changes contained in the alternative language which we 
previously submitted. This change, if combined with the 
other recomnended alternative language for this paragraph 
of section 205, would allow a Government employee to act 
as a compensated fiduciary for his parent, spouse or child, 
and would be consistent with our previous submission. 


Sincerely yours, 


Robert Kramer 
Assistant Attorney General 
Office of Legal Counsel 


Attachment 


58600 O—60—pt. 2 LS 
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Alternative Language 


for the 
Bribery Provisions of H. R. 2156 


§ 201. Bribery of public officials 
(a) For the purpose of this section: 


"public official" means Member of, or Delegate 
to Congress, or Resident Commissioner, either 
before or after he has qualified, or an officer or 
employee or person acting for or on behalf of the 
United States, or any department, agency or branch 
of Government thereof, in any official function, under 
or by authority of any such department, agency, or 
branch of Government, or a juror; and 


"person who has been selected to be a public 
official" means any person who has been nominated 
or appointed to be a public official, or has been 
officially informed that he will be so nominated or 
appointed; and 


“official act" means any decision or action 
on any question, matter, cause, suit, proceeding 
or controversy, which may at any time be pending, 
or which may by law be brought before any public 
official, in his official capacity, or in his place of 
trust or profit. 


(b) Whoever, otherwise than as provided by law 

for the proper discharge of official duty, directly 
or indirectly gives, offers or promises anything of 
value to any public official or person who has been 
selected to be a public official, or offers or 
promises any public official or any person who has 
been selected to be a public official to give anything 
of value to any other person or entity, with intent; 


(1) to influence any official act; or 
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(2) to influence such public official or 
person who has been selected to be a public 
official to commit or aid in committing, or 
collude in, or allow, any fraud, or make 
opportunity for the commission of any fraud, 
on the United States; or 


(3) to induce such public official or such 
person who has been selected to be a public official 


to do or omit to do any act in violation of his lawful 
duty - 


Shall be [greater penaity}”’ 


(c) Whoever, otherwise than as provided by law 

for the proper discharge of official duty, directly or 
indirectly gives, offers, or promises anything of value 
to any public official, former public official, or person 
selected to be a public official, for or because of any 
official act actually or purportedly performed or to be 
performed by such public official, former public official, 
or person selected to be a public official, shall be 
[lesser penalty] 


(d) Whoever, being a public official or person selected 

to be a public official, otherwise than as provided by 

law for the proper discharge of official duty, directly 

or indirectly asks, demands, exacts, solicits, seeks, 
accepts, or agrees to receive anything of value for himself 
or for any other person or entity, in return for: 


(1) being or purportedly being influenced in his 
performance of any official act; or 


(2) being or purportedly being influenced to 
commit or aid in committing, or to collude in, or 
allow, any fraud, or make opportunity for the com- 
mission of any fraud, on the United States; or 


1/ We make no suggestion as to what the penalties should be, as 

this is a matter for Congress to decide. However, as set forth 
previously, we feel that a greater penalty should attach to an offer 
or payment with intent to influence, which is a true bribery 
situation, than to an offer or payment for or because of the hap- 
pening of an action, which is in reality a conflicts situation. To 
designate the difference, we here use, in brackets, the words 
"greater penalty" and “lesser penalty." 











760 FEDERAL CONFLICT OF INTEREST LEGISLATION 


(3) being or purportedly being induced to do 
or omit to do any act in violation of his official duty - 


Shall be [greater penalty] 


(e) Whoever, being a public official, former public 
official, or person selected to be a public official, other- 
wise than as provided by law for the proper discharge of 
official duty, directly or indirectly asks, demands, exacts, 
solicits, seeks, accepts, or agrees to receive anything of 
value for himself for or because of any official act actually 
or purportedly performed by him, shall be [lesser penalty]. 


(f) The offenses and penalties prescribed in this section 
are separate from and in addition to those prescribed in 
the other sections of this chapter and those prescribed in 
sections 1503 and 1504 of this title. 
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§ 202. Bribery of witnesses 


(a) Whoever, directly or indirectly, gives, offers 
or promises anything of value to any person, or offers or 
promises such person to give anything of value to any 
other person or entity, with intent to influence the 
testimony of such first-mentioned person as a witness 
upon a trial, hearing or other proceeding, before any 
court, any committee of either House or both Houses of 
Congress, or any agency, commission, or officer authorized 
by the laws of the United States to hear evidence or take 
testimony, or with intent to influence such person to 
absent himself therefrom shall be [greater penalty]. 


(b) Whoever, directly or indirectly, gives, offers 
or promises anything of value to any person, for or 
because of the testimony actually or purportedly given 
or to be given by such person as a witness upon a trial, 
hearing, or other proceeding, before any court, any 
committee of either House or both Houses of Congress, 
or any agency, commission, or officer authorized by the 
laws of the United States to hear evidence or take 
testimony, or for or because of his actual or purported 
absence therefrom, shall be [lesser penalty]. 


(c) Whoever, directly or indirectly, asks, demands, 
exacts, solicits, seeks, accepts, or agrees to receive 
anything of value for himself or for any other person 
or entity in return for being or purportedly being 
influenced in his testimony as a witness upon any such 
trial, hearing or other proceeding, or in return for 
absenting or purportedly absenting himself therefrom, 
shall be [greater penalty]. 


(d) Whoever, directly or indirectly, asks, demands, 
exacts, solicits, seeks, accepts, or agrees to receive 
anything of value for himself for or because of the 
testimony actually or purportedly given or to be given 
by him as a witness upon any such trial, hearing or 
other proceeding, or for or because of his actual or 
purported absence therefrom, shall be [lesser penalty]. 
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(e) This section does not prohibit the payment or 
receipt of witness fees provided by law, or the payment, 
by the party upon whose behalf a witness is called and 
receipt by a witness, of the reasonable cost of travel 
and subsistence incurred and the reasonable value of 
time lost in attendance at any such trial, hearing, or 
proceeding, or, in the case of expert witnesses, in- 
volving a technical or professional opinion, a reasonable 
fee for time spent in the preparation of such opinion, 
and in appearing and testifying. 


(f) The offenses and penalties prescribed in this 
section are separate from and in addition to those 
prescribed in sections 1503 and 1505 of this title. 
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(The statement referred to at p. 586 follows:) 


STATEMENT OF 
ASSISTANT ATTORNEY GENERAL ROBERT KRAMER 
BEFORE THE 
HOUSE JUDICIARY COMMITTEE 
ON 
PROPOSED CONF LICT-OF-INTEREST LEGISLATION 


MAY 25, 1960 
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I appreciate the opportunity to appear before your Committee to 


testify concerning the four bills which would amend the conflict-of- 


interest statutes, namely, H. 


R. 2156, 2157, 7556 and 10575. 


The bills are addressed to certain deficiencies in the main body 


of federal law dealing with the problem of divided loyalties on the part 


of Government officers and employees, i.e., 


434 and 1914, and 5 U.S.C. 99. 


18 U.S.C. 281, 283, 284, 


The Department of Justice recognizes 


that many of these statutes are vague and uncertain in their application. 


Moreover, we understand that they create problems of 


recruitment 


which are of real consequence to the effective operations of Government. 


Over a period of several years the Department 
studies of the defects in these statutes. 


employment criminal statute revealed by the decision in 


Because 


nas 


inde 


rtaken 


United States 


v. Bergson, 119 F. Supp. 459(D.D.C. 1954), the Department in 1954 


recommended specific legislation to the Congress to 


conflict-of-interest statute 


284) and to repeal another (5 [ 


by the Department would have amended 18 U.S. 


S.C. 


dealing with former employees (1 


99) The 


any former Government employee from acting 


representative in matters on which he had taken action 


ame 


legislati rec 

4 + 
U 654 8 a t 
at any ti e as 


tor 


nd th 


the 


e principal 
U.S.C. 
ommended 
» prohibit 
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Govern- 


ment while in Federal service and regardless of whether a claim for 


money or property is involved, 


The proposed bill thus ~ 


14 
AiG 


have 


replaced the two year limitation in 18 U.S.C, 284 by a perpetual bar 
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and broadened the class of proceedings to which the disqualification 
attaches from ''claims against the United States" to all proceedings 

or other matters in which the Government is interested. The Congress, 
as you know, did not act upon the Department's recommendation. 

Our own studies have acquainted us with the difficulties which face 
the draftsman in this field. As the Report of the Special Committee on 
Conflicts of Interest of the Bar Association of the City of New York 
emphasizes, the basic problem arises from the necessity for a careful 
balancing of the need of the Government to protect its integrity and at 
the same time to obtain the personnel it requires without imposing 
restrictions which will discourage individuals from entering Government 
service. 

The task is not an easy one. The problems involved are complicated. 
However, the solutions involve not merely a knowledge of the problems 
which exist, but also difficult judgments as to the weight which should be 
afforded competing policy considerations. If legislation should be enacted 
which insulated all types of Government employees from all social and 
professional contacts and which prohibited them from making any personal 
investments or in any way capitalizing on skills acquired in Government 
service, no doubt all conflict-of-interest problems would be eliminated. 
Of course, if such legislation should be enacted it would be most unlikely 
that Government service would attract individuals possessing the re- 


quired ability, imagination and skills The need is to strike a reasonable 
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norm, and wide room for judgment exists with respect to what is reason. 
able. Legislation can encourage the creation of an appropriate national] 
atmosphere and can deal with specific and limited abuses and problems, 
but cannot solve all problems. Rather, the ultimate solution lies in 
establishing a tradition among those who are employed by the Government 
of probity, fidelity, ability and pride in status. The bills which you have 
before you should be examined in this light. 

The four bills before you embody substantially different approaches 
to the basic problems involved. H. R. 2156 introduced by Chairman 
Celler following an extensive study of Federal conflict-of-interest legis- 


lation by a subcommittee of the Judiciary Committee, attempts to clarify 


ye 
tighten and extend existing laws, ontinuing the emphasis ol those laws 
upon criminal penalties and retaining a single standard of nduct for all 
vernment employees, subject to various exemptive enactments. On 
the other hand, the New York City Bar Association bill (H. R. 10575), 
introduced by Congressman Lindsay, while retaining the essential princi- 
ples embodied in the existing laws, would recast these pri iples in com- 
pletely new form and language, would create one standard of juct for 
temporary or part-time employees and another for regula ersonnel, 
and would place primary emphasis upon civil enforcement and remedies, 
rather than cri al penalties. We te that, s é f 6 was 
riginally introduced, it has been revised by your mmittee to reflect 
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H. R. 2157, which establishes a code of conduct for the executive 
pranch, sets forth several categories of improper conduct and makes 
violations subject to administrative and civil penalties. This bill, also 
introduced by Congressman Celler, supplements the criminal provisions 
of H. R. 2156. Congressman Bennett's bill (H. R. 7556) adds to the 
post-employment restrictions of 18 U.S.C. 284 a two-year prohibition 
against acceptance of employment by a former employee with any person 
or company with which he dealt on behalf of the Government within two 
years of the termination of his Government employment. 

Each of these bills, which create substantial and far-reaching 
changes in existing laws, is of such a highly technical nature that it 
requires detailed analysis and comment. Accordingly, we have prepared 
a separate detailed analysis of each bill with which we will not burden the 
Committee at this time but which I would like to insert in the record. 

Subject to certain changes of a relatively minor nature either 
H. R. 2156 (insofar as it involves conflict-of-interest laws) or H. R. 10575 
would be an improvement over existing law. Although the post-employment 
provisions of neither bill coincide with the recommendations of the Attorney 
General in 1954, the Department considers that the comparable provisions 


approach the Department's position and are acceptable to it. 


—— 


Whether it is desirable to undertake the comprehensive revision 
the present bribery statutes contemplated by H. R. 2156 is debatable. The 


existing statutes have been broadly interpreted by the courts. To replace 
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the employee is compensated for such activity. However, 18 U.S.C. 283 
does not cover representational activities related to matters which are 

not technically claims, such as applications for licenses and permits. 

18 U.S.C. 281 does prohibit Government employees from representing 
private individuals before agencies with respect to both such matters and 
matters which are technically claims. However, it does so only if the 
representational activity is compensated. Section 205 would extend the 
existing prohibition both to matters which are technically claims and mat- 
ters which are not, and would make them applicable whether or not the 
employee is compensated, 

Section 206 relates to the activity of retired commissioned officers 
in connection with sales to the Department of Defense or the armed forces 
for a period of two years after retirement. This subject is now dealt with 
by the second paragraph of section 281 of title 18. The new section would 
substantially enlarge the area of prohibited activity since it would cover 
"any service rendered *** with respect to any transaction relating to 
selling or aid or assistance in the selling of anything.'' However, it would 
narrow the class of officers to whom the prohibition would apply. In addi- 
tion the section would also make the employer criminally liable. 

Section 207 deals with the disqualification of former officers and 
employees from acting as agent or attorney or assisting in connection with 
matters relating to their former duties after they have left the Government. 


ifthe former employee's participation was personal and substantial, a 
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permanent bar is imposed. This is similar to the recommendation made 
by the Attorney General in 1954. In addition, Canon 36 of the American 
Bar Association Canons of Ethics has a substantially similar deterring 
effect insofar as lawyers are concerned. 

If the connection of the former employee was merely supervisory, 
without substantial and personal participation, section 207 appears to intend 
to impose only a two-year bar. The Attorney General made no such dis- 
tinction in 1954; nevertheless, the Department does not oppose its enact- 
ment. However, our analysis points out that, as drafted, section 207 does 
not necessarily make the two types of activity mutually exclusive and sug 
gests clarification. 

Section 208 would substantially extend the coverage of 18 U.S.C. 434 
which now disqualifies Government officials from transacting business on 


behalf of the Government with business entities in which they have a pecuni- 


ary interest. The new section would prohibit not merely such activity but 
would, in effect, bar any type of significant participation in Government 


action in the consequences of which the employee, his spouse, child, 


partner or business organization with which he is connected or with which 
he has an arrangement concerning prospective employment has a sub 


stantial economic interest. While the broadness of the prohibition may 
create enforcement problems, the principle involved appears to be salutary. 
In addition, the bill (section 209) would in substance ymntinue exist- 


ing prohibitions upon Government employees from receiving compensation 
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for Government service from private sources. Section 218 would provide 

a civil remedy novel to this area which would authorize the President or 
any agency or department head, acting under regulations issued by the 
President, to void or rescind any contract, loan, grant, license or other 
benefit obtained in violation of the prohibitions contained in the bill and 

to recover, in addition to other penalties prescribed by law or contract, 

the amount expended, etc. by the Government. This provision may operate 
as a significant deterrent. 

H.R. 10575 represents the culmination of a two-year study by a 
special committee of the Association of the Bar of the City of New York, 
The bill would consolidate the existing law on conflicts-of-interest into 
one unified statute. The statute is comprehensive and raises many im- 
portant problems of detail which are considered in the analysis which I am 
filing. To attempt to discuss them at this time would inordinately lengthen 
my testimony. Accordingly, I should like to touch only upon the high-spots 
here. 

Although the bill would revise, and retain as revised, existing 
criminal penalties, it would make primary use of the administrative process 
to avoid conflicts. Section 10 would place primary enforcement responsi- 
bility upon the Executive department. There would be an administrator to 
maintain a central coordinating office and to prepare general regulations 
for promulgation. Individual agency heads would issue detailed regulations. 


In this respect the bill does not radically depart from present practices but 
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would represent a Congressional recognition of the problem and place 
formal authority to deal with the matter in the Executive branch. This 
approach is acceptable to the Department of Justice, but whether it should 
be adopted obviously represents a judgment as to legislative policy. 

A second important aspect of the bill is that it would make substantia) 
distinctions between ''intermittent employees'' and permanent employees of 
the Government. For example, under the bill intermittent employees, 
unlike permanent employees, could have their salary supplemented from 
private sources. This represents a very wide deviation from traditional 
policy in this field. In addition, intermittent employees would, with certain 
appropriate exceptions, be permitted to assist private parties for pay in 
transactions involving the Government. Permanent employees could not 
engage in such activities. 


Obviously the purpose of the propoeal is to relax statutory prohibi 


tions with respect to intermittent employees in order to er irage Govern- 
ment service on a part-time basis This recommendat appears to follow 
from the committee's conclusion that present limitations relating to conflic- 


of-interests represent an undue deterrent upon the recruitment and retention 
of executive and consultative talent Our own experience indicates that the 
present conflict of interest statutes do operate to some extent as a factor 
preventing our obtaining non-career appointees and advisory committee 
ynsultants. However, I am informed that insofar as the Department of 


Justice is concerned the problem is not acute. 





on 
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As to H.R. 2157, which would provide a code of ethics for the execu- 
tive branch, the Department does not favor this legislation. Although there 
are portions of this bill which in our opinion are unobjectionable, it is our 
view that comprehensive codes of ethics should be devised with respect to 
the problems of individual agencies and not on a government-wide basis. 
Moreover section 104 would, we believe, adversely affect the Department's 
ability to obtain professional personnel. Since the effect of this provision 
would be to deprive former Government attorneys of a substantial field in 
which to practice their specialties, the Department's difficulties in recruit- 
ing qualified lawyers would be substantially increased. 

H.R. 7556 would amend 18 U.S.C. 284 so as to impose, with excep- 
tions for minor ministerial dealings and general regulatory activity, a two- 
year prohibition against post- government employment by a person, concern 
or foreign government with which the former government employee dealt on 
behalf of the Government within a period of two years prior to the termi- 
nation of his government service. This proposal may well deprive technical 
and professional personnel of a principal and traditional source of personal 
advancement, the judgment of their professional colleagues--those best 
able to measure their abilities. In the absence of venality, it does not seem 
appropriate to deny government employees of this otherwise legitimate 
source of self-advancement. We believe this proposal may go too far in 
isolating technical and professional personnel from their profession. In 


addition, the bill in no way resembles the Department's 1954 recommendations 
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with respect to post-employment activities. For this reason and also be. 
cause we believe the bill might create serious difficulties for the Depart- 


ment in obtaining professional personnel, we do not favor its enactment, 
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(The analyses referred to at p. 586 follows:) 


ANALYSIS OF H.R. 2156 


The proposed legislation would combine the bribery and conflict- 
of-interest statutes in chapter 11 of title 18, United States Code. At 
present, the bribery laws are found in that chapter while the five basic 
penal conflict-of-interest statutes (18 U.S.C. 281, 283, 284, 434 and 
1914) are found under chapters 15, 23 and 93 of title 18. 

The proposal would substantially amend the bribery laws on the 
basis of the 1958 Staff Report of the Antitrust Subcommittee of the 
House Committee on the Judiciary. The report contains objections to 
the absence of a uniform definition of a "bribe" and the alleged lack of 
full coverage of potential, present and past Government employees. It 
also points to the necessity for the Government to prove as an element 
of the crime the specific intent to influence or the intent to be influ- 
enced in an official action. While the considerations which prompted 
the staff committee report are recognized, the Criminal Division 
advises that as a practical enforcement matter the cases broadly inter- 
pret the present statutory language. For example, in United States v. 


Raff, 161 F. Supp. 276, 279 (N.D. Pa., 1958), the Court said of the 


existing bribery statutes that in view "of such sweeping language in the 
statute, and the purpose it was designed to accomplish, we find no 
reason to find any intent on the part of Congress that the statute must be 
narrowly construed to exclude any person or any conduct fairly within 


the broad statutory ambit." See also Wilson v. United States, 230 F. 
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2d 521, 524 (4th Cir., 1956). This broad construction is further 
demonstrated by such cases as Hurley v. United States, 192 F. 2d 297 
(4th Cir., 1951), relating to the extended coverage over government 
personnel; Krogmann v. United States, 225 F. 2d 220 (6th Cir., 1955), 
concerning the liberal construction of the term ''decision or action" in 
Section 201; and United States v. Birdsall, 233 U.S. 223, 230 (1913), 
holding that every action that is within the range of official duty comes 


within the purview of the bribery statutes. See also Felder v. United 





States, 9 F. 2d 872 (2nd Cir., 1925); McGrath v. United States, 








275 F. 294 (2d Cir., 1921); Sears v. United States, 264 F. 257 (lst 
Cir., 1920); and Buckley v. United States, 33 F. 2d 713 (6th Cir. 
1929). Accordingly the need for amendment of the bribery statutes does 
not appear to be clear. 

The conflict-of-interest provisions of the bill would clarify and 
correct certain deficiencies in the existing criminal conflict-of-interest 


statutes and extend the presently narrowly restricted areas in which 


they apply. Section 99 of title 5, which affects a limited class of former 


employees, would be repealed, as was recommended by the Department 
of Justice in 1954. One of the principal changes in existing law would be 
the amendment to 18 U.S.C. 284, the post-employment criminal re 
striction. This amendment includes some of the changes recommended 
by the Attorney General in 1954. In general, the bill would follow the 


existing framework of conflict-of-interest legislation. 
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None of the changes would lessen the impact of the conflict-of- 
interest statutes upon intermittent or short-term Government 
employees, except to the extent that the scope of section 209, which 
would replace 18 U.S.C. 1914, is specifically limited to permit the 
retention of certain outside financial interests, the holding of which 
under the existing section has been considered by some persons to be 
doubtful. Although the broadening of 18 U.S.C. 434 to prohibit partici- 


pation by a Government employee in any Government action in the 


consequences of which he has a substantial economic interest appears 


desirable in principle, the extreme broadness of section 208 may 
adversely affect the ability of the Government to obtain short-term per- 
sonnel from the business community. Unlike the comparable provision 
in H.R. 10575, H.R. 2156 contains no provision for exemption and 
relies entirely upon criminal sanctions, rather than administrative 
enforcement. 

As to retired officers the present provisions of 18 U.S.C. 281 and 
283 relating to the prosecution of claims and to sales to the armed 
forces would be eliminated and replaced by a provision restricting the 
right of certain retired officers to engage in transactions involving 


selling or assisting in the sale of anything to the Department of Defense 


or the armed forces. 
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Compensation to Officers in Matters Affecting | 


the Government 


TT > } 


Section 203 is generally comparable to 18 U.S.C. 281, which 
prohibits a Government employee from receiving compensation for 
services in relation to any matter in which the United States is inter- 


ested before any Government agency. 


A comparison of the two sections follows 


Neither section 281 nor 203 prohibits receipt of mpensation for 
services in < irts, < before Congress and its ttees 

Section 281 fails directly t penalize pers sw nake the 
payments whose receipt is prohibited. Section 2 “ penalize such 


persons. 











Section 281 does not specifically apply to congressiona r 
idicial employees. Section 2{ would 80 apply 
Section 281 literally penalizes receipt during Government employ- 
ment for preemployment services. Section 203 would not do so. 
| 
Section 281 fails t pronibdit preempiloyment receipt r agreement 
| 
to receive, r postempioyment receipt of compensation with respect 
| 
t services t de rendered r actually renderea during the period ol! 
I ernment emp yrnent 20 would é this ss 
Sect n 28 la t ¢ aiize receipt ol r ensat icr i 
stensible but fictit st services (becauss te tates 
Reisley, 35 F. Supp. 102) Section 203 apparently w 


terpretation by reterence to services purportedly rendere 
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In short, the amendment tightens up the section generally, 
extends the class of persons to whom it applies, and extends the pen- 
alty to the giving as well as the receiving of compensation. These 
changes appear to be desirable. The Committee may, in addition, 
wish to consider extending the amendment to cover services before 
courts since section 281 has been construed as inapplicable to proceed- 
ings before courts. 

As the Committee is no doubt aware, section 28] because of its 
present broadness is a source of serious difficulty to those agencies 
such as the Atomic Energy Commission which must depend upon the 
part-time services of scientific or other technical advisors who 
simultaneously are engaged in their private capacities in other Gov- 
ernment projects. This problem apparently would continue to exist 
even under section 203, as well as under section 205. 

A question arises as to the extent section 203 (a) (2) would cover 
military commissioned officers. It would appear that certain reserve 
officers on active duty may not be covered by reason of the provision 
of 5U.S.C. 30r(d), which provides in substance that reserves and 
national guardsmen, when on active duty for training, are not consid- 
ered to be officers or employees of the United States or persons 
holding an office of trust or profit or discharging any official function 


in connection with the United States. Whether this group should be 
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covered represents a question of policy on which this Department takes 


no position. 


Practice in Court of Claims by Members 


Section 204 is identical to present 18 U.S.C. 


only to Congressmen. 


of Congres S 


282 which applies 


Activities of Officers in Claims against U.S. 


Section 205 is comparable to, but applies t 
proceedings than, 18 U.S.C. 283, which prohibits 
employee from acting as an attorney or agent for 

the prosecution of any claim against the United 
any interest in such a claim in consideration of 
203 combines with the present language of section 


anguage derived from 18 U.S.C. 281 


or aids or assists anyone before any depar 


court martial, olficer, or any Civil, muiiitar 


mission in connection with any proceeding, 
controversy, charge, accusation, arrest, 
in which the United States is a party or dires 


interested. 

Inclusion of the additional language w 
ftense the rendering of services which unde 
riminal only if compensated. 

Section 283 expresses a public policy that it 


government empioyee to prosecute claims agains 


a representative capacity. The evident reas 


to protect the integrity of Government actions by 


prosecuting or aiding 


states or ret 


eection 


5 t ‘ LoOLlOWI1LNg 


r this restriction is 
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employees from using actual or supposed influence in support of 

private causes. Since the term ''claims against the United States" may 
be judicially construed as excluding the many important proceedings 
before the Government which do not involve a claim for money or prop- 
erty, the amendment of section 283 to embrace a wide range of matters 
in which the Government has an interest is consistent with the under- 
lying purpose of the prohibition. It appears to be equally important to 
protect the integrity of the Government decision in the many matters 
which do not represent in the strict sense a claim for money or prop- 
erty, as, for example, an application for a license to operate a 
broadcasting station. For this reason, the Department agrees in prin- 
ciple with the recommended extension of the section. 

In addition the following points may be noted: 

Neither 18 U.S.C. 283 nor, apparently, section 205 of the bill 
applies to Members of Congress. 

An exception to section 205 would permit an employee to take 
uncompensated action in assistance of another employee who is the sub- 
ject of personnel proceedings. Section 283 contains no such exception. 
The Department of Justice expresses no views regarding its necessity 
or desirability. 

Other limited exceptions, not present in section 283, would 
permit an employee to assist his parent, spouse or child, or a person 


for whom the employee is serving as a personal fiduciary. It 
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apparently is the purpose of this exception to permit only 
uncompensated aid. This may create difficulties for fiduciaries, since 
they normally receive a compensation which is judicially approved, 

An employee also would be permitted to take uncompensated 
action to assist another person in the performance of work under a 
contract with the United States. Moreover, a Government employee 
would not be prevented by section 205 from giving testimony or making 
statements under oath. These provisions do not appear in section 283, 
While the testimonial provision appears to be justified in the interests 
of the administration of justice, the Department of Justice has no 
information as to the necessity or desirability of the exception relat- 
ing to contracts. 

It 1s suggested that the word ''court"' be included among the 
enumerated agencies of Government subject to the additional prohibitory 
language which section 205 would add to existing law. The comparable 
language in section 281 has been construed as not embracing judicial 
proceedings, but there appears to be no reason for carrying over such 
a limited construction into section 283. 

The last paragraph of section 205 provides (Committee print, 

p- 10, lines 5 to 7) 
Nothing herein prevents an officer or employee from giving 


testimony under oath or from making statements required to 
be made under penalty of perjury or contempt." 
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It is suggested that the phrase "prosecution for" be inserted between 
‘of and "perjury" on line 7. 

Section 205 also raises the question whether members of reserve 
components on active duty for training should be included in the pro- 
hibition of the section. Many reserve officers and national guardsmen 
are professional persons who are engaged in representing clients 
against the United States. If they should be included in this section, it 
may very well destroy their business or may drive them from the 
reserves. On the other hand, such persons may gain valuable and 
exclusive knowledge while assigned to duties of their own choice during 
the period for active duty training. If, as a matter of policy, the bill 
should cover these officials, the same problem would arise as that 
discussed with respect to section 203. It may be pertinent to point out 
that a reservist who is ordered to extended active duty, for whatever 
duration, other than for training, would be included as an "officer" and, 
therefore, covered in section 205. If it is desired to exclude officers 
in such categories, then it would be necessary to insert appropriate 
language. 

Retired Officers of the Armed Forces 

18 U.S.C. 281 now imposes a lifetime criminal prohibition upon 
a retired officer of the armed forces representing anyone in the sale 
of anything to the Government through the department in which he holds 


a retired status. Section 206 would replace this with a two-year 
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criminal prohibition forbidding receipt of compensation for services 
with respect to any transaction involving selling anything to the Defense 
establishment. Moreover, under section 206, a person who employs a 
retired officer for such a purpose would be subject to criminal penalties, 
However, the prohibition would not apply to any officer who served on 
active duty for less than eight years and whose primary duties at no 
time included procurement, maintenance or supply. 

Section 283 of 18 U.S.C. requires retired officers, for a period 
of two years after their retirement, to refrain from prosecuting claims 
against the United States involving the department in whose service they 
hold a retired status. This requirement would be eliminated. 

Section 283 of 18 U.S.C. imposes a lifetime prohibition against 
the prosecution of claims against the United States involving a subject 
matter with which the retired officer was connected during his active 
duty. This prohibition would be eliminated unless it is incorporated 


into section 207. Section 206 provides that sections 203 and 205 shall 


not apply to a person because of military retirement status. No refer- 
ence is made, however, to section 207. Of course, the following 
language in section 207 may be sufficiently broad to encompass retired 
officers: 


''Whoever, having been employed in any agency of the United 
States, including commissioned officers assigned to duty in 


such agency * * *,"' 
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However, this language could be interpreted as not covering officers 
not assigned to duty" in an "agency." 

The use in section 206 of the phrase, "or anything of value" to 
enlarge upon the word ''compensation"' may tend to limit the coverage 
of section 203 in which the word ''compensation" is used alone. It is 
recommended that the two sections be conformed, 

The language of section 206 would include a transaction, the 
purpose of which is not to sell, but which nevertheless is related in 
some way to selling. The Department of Justice, in its comments on 
H.R. 9682, suggested that the prohibition be limited to those transac- 
tions which had as their ''direct purpose" a sale to the Government. 
The language of section 206 would seem to reject this suggestion. 

Section 206 would impose a penalty on a person who takes a 
position ''related to selling'' and on the person who employshim ''for 
the purpose of selling.'' These are different standards, and in either 
case are so broad as to make enforcement difficult. 

The House recently passed H.R. 10959 providing for punishment 
of retired regular officers under the Uniform Code of Military Justice 
for selling activities of the type proscribed by the present bill. Sec- 
tion 206 of H.R. 2156 would apply to retired reservists as well as 
regulars. To avoid confusion and provide for equality of treatment 
this overlap should be eliminated by appropriate amendments to one 


bill or the other. 


Disqualification of Former Officers 





Section 207 is comparable to 18 U.S.C. 284. Section 284 pro- 


hibits a former employee from acting as attorney or agent for 
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prosecuting a claim against the United States involving any subject 
matter directly connected with which he was employed. The pro- 
hibition is limited to two years after the Government employment 
ceases. 

In the Bergson case (119 F. Supp. 459 (D. D.C. 1954))the phrase 
"claims against the United States'', contained in section 284, was nar- 
rowly construed to mean demands for money or property. Section 207 


(a) would substitute ''proceeding, contract, claim, controversy," etc., 
for'ctlaims against the United States. This modification conforms 


essentially to a change recommended by the Attorney General in 1954, 


The language of section 284 relating to prosecution differs from 
that found in section 283. Section 207(a) would change this language to 
conform to section 283 by adding a prohibition against aid and assist- 
ance. This change seems appropriate. 

Section 284 prohibits acting as attorney or agent for the 


prosecution of claims against the United States. Section 207(a) would 


specify that the pronibited act must be done nowingly 





A "'participation'' test would be substituted in section ¢< (a) for 
I b 
the present test involving ‘directly nnected'' employment in section 


284. The disqualification would ap 
employee ''participated personally and substantially as a Government 
nployee nrough approval, disapproval, recommendation, decision, 


the rendering of advice, investigation or otherwise. The new test 
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does not appear to establish a standard different from that of the 
existing section. 

The prohibition of section 284 is limited to two years after 
termination of employment. This limitation is removed by the compar- 
able paragraph (a) of section 207. This change also conforms to the 
Attorney General's 1954 recommendations. 

Section 207(b) imposes a two-year prohibition upon a former 
Federal employee ''switching sides" with respect to matters which were 
under his authority while in the Government. To the extent that claims 
against the Government are involved, section 284 undoubtedly imposes 
an identical restriction. However, it appears that the proposed sub- 
section (a) of section 207 is broad enough to reach the type of participa- 
tion conternplated by subsection (b). If subsection (b), which imposes 
only a two-year limitation, properly may be interpreted as reaching 
conduct which is also included within the prohibition of subsection (a), 
which imposes a lifetime prohibition, there may be difficulty in apply- 
ing either section to such conduct. This difficulty might be resolved 
by specifically providing that conduct covered by both subsections shall 
be governed by subsection (a) 

Subsection (b) would not go as far as the Department's recom- 
mended revision of 18 U.S.C. 284 in 1954. The Attorney General's 
proposal would have imposed a permanent disqualification upon a former 


employee acting as attorney or agent for any person with respect to any 
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matter in which the United States is interested and which involves any 
subject matter on which he advised, recommended, took or approved 
official action as a Government employee Under 207(b), it appears 
that an official who takes or approves official action or otherwise 
advises with respect to a matter under his authority would be barred 
only for two years after leaving the Government from ''switching sides" 
on a particular matter. This result also would obtain, of course, under 
existing law (18 U.S.C. 284) 
Interested Persons acting as Government Agents 

18 U.S.C. 434 disqualifies Government officials who are 
pecuniarily interested in business entities from transacting business 
with such entities on behalf of the Government Section 208 would pro- 
hibit not merely "transacting business'' with a business entity in which 
the Government employee is interested but would bar almost any type 
of significant participation in government action in the consequences of 


which he has a substantial economic interest 


The employee would be disqualified equally with respect t 
I 1 i I 


participation in Government actions or proceedings in which his spouse, 
child, partner, business organization in which he is serving r person 
with whom he is negotiating for employment has such an interest 


Section 208 in its substantive prohibitions is almost the counter- 
part of section 3 of H.R 10575, with the exception that under the latter 


bill a ''substantial economic interest'' would be defined by Presidential 
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regulations and the President could provide for exemptions. Section 
205, of course, is solely a criminal provision, whereas section 3 of 
H.R. 10575 involves criminal sanctions only for persons who knowingly 
violate the prohibition. 

Section 208 would prohibit a Government employee from 
participating in Government action in the consequences of which he has 
a substantial economic interest ''of which he may reasonably be expected 


to know. It is the evident purpose of the section to apply this knowledge 


test also to actions in the consequences of which his wife, child, partner, 
or business which employs him has a substantial economic interest. 
However, it is not clear beyond doubt that section 208 would in fact apply 
the knowledge test to the latter category of interests To clarify this 
point it is recommended that there be substituted for the phrase "such 

an economic interest'' on page 13, line 18, the following language: 


"a substantial economic interest of which such officer or 
employee may reasonably be expected to know. "' 


It may be noted that the knowledge test, not present in 18 U.S.C 
434, makes the employee's state of mind relevant to the test of disquali- 
fication 

As with section 3 of H.R. 10575, it should be noted that the 
limitation of the prohibition solely to economic interests eliminates 
from regulation non-economic factors of a social or non-tangible nature, 


presumably upon the theory that these considerations are not suscepti- 


ble of statutory regulation 


ASHOO O wo pt. 2 on 
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The Department of Justice does not interpret 18 U.S.C. 434 as 
prohibiting general policy-making activities which incidentally may affect | 
a company in which the policy-maker is interested. Since section 434 
sometimes has been thought to extend to such activities, the Committee 
may wish to consider including in its report on the subject bill a statement 
negating any inference that section 208 should be so construed. 

Compensation from Private Sources } 

Section 209 is substantially identical to present 18 U.S.C. 1914, 
which prohibits a Government employee from receiving compensation 
for his Government service from private sources and also prohibits any 
non-governmental person or organization from paying or supplementing 
the employee's Government salary. 

The changes which would be made by section 209 are minor. 

Section 1914 does not expressly cover members or employees of 
Congress or of the judiciary. Section 209 would expressly cover them, 
The change seems desirable in principle. 

Campaign contributions to Congressmen would be excepted 
Participation in employee benefit plans, such as retirement, pension, 
and insurance, maintained by a former employee would be allowed in 
certain circumstances. An employee also would be authorized to 


receive salary from educational institutions for teaching activities 


which do not interfere with his Government service. 
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None of the exceptions cause the Department of Justice any 
concern. However, it is believed that the inclusion of the specified 
exceptions should not be construed as limiting the right of an employee 
to receive other salary, compensation or payments from private sources 
which are not paid for his services as a Government official. It is 
assumed that it is not the intention of the Committee to bar private 
employment or other activities not connected with the government posi- 
tion of the official. The excepting of specific payments, which in most 
circumstances could not be construed in any event as coming within the 
term "salary in connection with" the employee's Government ser- 
vices, may create doubt as to the scope of the prohibitions of section 
209. 

Voiding Transactions 

Section 218 has no counterpart in existing conflict-of-interest 
statutes. It would provide that the President or an agency head, acting 
under Presidential regulations, may void any contract, etc., in viola- 
tion of the new chapter (Bribery, Graft and Conflicts of Interest) and 
the United States shall be entitled to recover in addition to any penalty 
prescribed by law or contract the amount expended, etc., by the Gov- 
ernment 

Section 218 is of a civil rather than a penal nature. Under the 
circumstances its inclusion in title 18 is not recommended. It would 


more appropriately appear in that portion of the United States Code 


relating to public contracts. 
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Repeals 


Existing criminal conflict-of-interest statutes would be expressly 
repealed by section 2. Existing exemptions from these provisions 
would be preserved as exemptions from the new sections. Until the 
merits of individual exemptions can be reexamined by the agencies 
directly concerned, this Department agrees that the exemptions (other 
than section 113 of the Renegotiation Act, which will be discussed be- 
low) should be preserved to avoid possible widespread administrative 
problems throughout the Government. | 
Section 113 of the Renegotiation Act of 1951 (50 U.S.C. App. 
1223), partially exempting certain Government personne] from the con- 
flicts statutes, would be repealed by section 3. In absence of demon- 
strated necessity, the Department of Justice is generally opposed to 
legislation exempting entire classes of Government employees from the 
general conflicts statutes. Moreover, the effect of section 113 is 
obscure. Accordingly, the Department sees no objection to the repeal 
of the section. 

Section 99 of title 5 U.S.C. would be repealed. Section 99 isa 
simple prohibition without penalties and affects only former employees 


of executive departments. The Department is in accord for in 1954 it 


also recommended repeal of the section. | 
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Analysis of H. R. 2157 


This bill, termed the ''Government Ethics Act of 1959,'' estab- 
lishes a code of official conduct for the executive branch only in the 
form of an amendment to the Administrative Procedure Act. 

Several categories of improper conduct on the part of employees 
of the executive branch are set forth. Violations thereof would be made 
subject to administrative and civil penalties (section 107). These would 
include barring the appearance before an agency of a former employee, 
dismissal of an employee, barring nongovernment participants in pro- 
scribed transactions from negotiations with the agency concerned, and 
cancellation of transactions procured as the result of conduct violative 
of the Act. 

The code of conduct would consist of three major sections (sec- 
tions 102-104). Section 102 states that it shall be improper conduct for 
any employee to accept gifts, favors or services, to discuss future em- 
ployment with, or to become unduly involved through social engagements 
with persons outside the Government having interests that may be affected 
by the employee's actions. In addition, an employee could not engage in 
any personal business transactions whereby he profits from either his 
official position or confidential information; may not divulge confidential 
iniormation to unauthorized persons, may not retain financial interests 


which conflict with performance of his official duty; may not represent 
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the United States in any transactions which affect chiefly a person by 
whom he has been employed within the last two years or with whom he 
has any economic interest; and must conduct his personal and official 
affairs so that no reasonable suspicion or appearance of the violation of 
the above standards can arise. 

Section 103 declares it to be improper for any former employee or 
retired officer of the armed forces knowingly to represent any person in 
a matter in which the United States is an interested party and « oncerning | 
which he had any official responsibility or received confidenital informa- 
tion during his government employment. Section 104 prescribes a two 
year period during which employees or retired military officers may not 
knowingly represent any person in any matter in which the United States is 
a party or directly interested and as to which the agency in which he was 
employed is involved. 

Sections 105 and 106 restrict persons outside the Government in 
their dealings with governmental agencies from (section 105(a)) bribery 
in the form of gifts or promise of employment of frequent or expensive 
social engagements, (section 105(b)) enticing the divulging of confidential 
information or (section 105(c)) knowingly employing former employees of 
the executive branch or retired officers of the armed forces in circum- 


stances which would violate sections 103 or 104. Section 106 prohibits 


ex parte representations in contested agency proceedings. 
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It is the view of the Department of Justice that, because of the con- 
siderable variety of administrative proceedings before the many different 
Federal agencies, practicable and effective rules for the elimination of 
improper influence and promotion of high standards of ethical conduct may 
require a degree of specification which, with some possible exceptions, 
cannot be achieved in statutory proscriptions of Government-wide appli- 
cation. 

It may be feasible, if sufficiently precise definitions are devised, to 
prohibit by Government-wide statutory proscriptions certain unethical 
practices but we believe that any comprehensive code of ethics which 
covers other forms of improper conduct should be tailored to the needs of 
the particular type of proceeding in order to provide the detailed standards 
necessary. 

This view was expressed in the Deputy Attorney General's letter of 
August 8, 1958 to Senato~ Hill, Chairman, Senate Committee on Labor 
and Public Welfare, concerning S. J. Res. 186, 85th Cong., 2d Sess., 
which contemplated a commission on Government ethics to undertake a 
study and investigation of the means by which high ethical standards could 


be assured in official conduct in the Federal Government. 


* * * we are of the view that any legislative action 
on ethics should follow from an examination of the broad role 
played by our Government in regulating the conduct of large 
areas in our economy today. We believe that the ethical 
problems inherent in the wide variety of fact gathering, 
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rulemaking and adjudicatory functions can be evaluated 
best in the context of a thorough analysis of the func- 
tions, powers and procedures of the respective agencies 
of our Government. Otherwise, recommendations in 
themselves seemingly desirable might result in such 
demands upon the time and facilities of these agencies 
as to make the discharge of their responsibilities utterly 
impossible and consequently deprive the public of the 


protection they were intended to give. 


A commission composed of persons of recognized 
character and skill, as contemplated by S. J. Res. 186, 
could perform a valuable public service in making thought- 
ful and considered recommendations. In order to insure 
that this commission will have power to deal fully with 
the problems under study, we suggest that the Committee 
may wish to modify the declaration of purpose in section | 
of the Resolution to make it absolutely clear that the com- 
mission is authorized to do more than recommend changes 
in existing conflict of interest laws and develop a compre- 
hensive code of ethics. For example, the commission may 
find that the variety of our governmental functions and pro- 
cedures is so great that no uniform pade can be applied 
either to all functions of a single agenc y or to ali agencies. 


} fr 


ye free to re mmend 


in that case, the commission should 


other measures which in its judgment might prove more 


effective. 


Section 102(a) would characterize as improper mduct on the part 
of a Government employee accepting any gift, favor, r service from 
discussing or considering future employment with, r becoming unduly 
involved through frequent or expensive social engagements with, any per- 


son outside the Government with whom he transacts business on behalf of 
the United States. 
Portions of section 102(a) would give rise to difficulties for any 


agency attempting to interpret or apply it. To consider" future employ- 


ment, tor exampie invoives a trame of mind on the 


part of the person 
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doing the considering and would seem impossible to establish. ''Unduly 
involved through frequent or expensive social engagements" also is an 
extremely ambiguous standard, which presumably would call for subjec- 
tive tests and unequal treatment of individuals. 

Sections 102(c), 105(b), and 107(a) would impose severe civil sanc- 
tions upon Government employees who divulge ''confidential'' information, 
and upon persons outside of Government who elicit such information, with- 
out defining what information is to be considered ''confidential'' or providing 
any standard for the determination thereof. It is the view of the Depart- 
ment of Justice that proscriptions against disclosures of information re- 
quire a greater degree of specification, and that it is undesirable to place 
persons in jeopardy of discharge from Federal employment or agency dis- 
barment because of a retroactive determination that information should 
have been treated as confidential. 

Similarly, section 102(d) would prohibit "private activities" of a 
Federal employee which ''conflict'' with the performance of his official 
duties. Although, certainly, the principle involved deserves support, such 
broad proscription may be subject to misapplication. A greater degree of 


precision 18 desirable 


Subsection (e) designates as improper conduct the participation by 


a Government employee in Government action affecting a person (1) by 


whom he has been employed or with whom he has had any economic interest 


within two years, or (2) with whom he has any economic interest, or any 
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pending negotiations concerning a prospective economic interest. The 
obvious purpose of protecting Governmental integrity is laudable but in 
view of the broad range of economic interests on the part of Government 
employees, particularly those who alternate between Government service 
and private business, subsection (e) may have the effect of disqualifying 
many Government employees from rendering any effective service to the 
Government. In any event the prohibition should extend only to participa. 
tion engaged in ''knowingly'"' in order to exclude a case in which, because 
of a strange firm name or similar reason the Government employee acts 
on a matter without knowledge that it concerns a person with whom he is 
identified. 

Section 102(f) requires a Government employee to conduct his per- 
sonal and official affairs so that no reasonable suspicion or appearance of 
his violation of subsections (a) through (e) of section 102 can arise. This 
provision in effect provides for imposition of penalties whenever occasion 
for an inquiry arises, even in cases in which the inquiry results in a finding 
of innocence of wrongdoing. 

Section 103 applies to a broader range of matters but essentially 
restates the prohibition of 18 U.S.C. 284 against ''switching sides'' with 
respect to a particular matter. Section 104 in effect places a two-year 
imitation upon any representation of another person by a former employee 
in any matter involving the agency by which he was employed. This pro- 


nm 


hibition possibly may be justified as a cooling-off period to prevent the use 
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such influence really exists 
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it appears that whether 


upon the part of ex-office holders is specula- 


tive and that its possible existence may be outweighed by the difficulties 


ices the Government needs 


it will create in taining personnel whose serv 
but who do not intend to make a career of government. 
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Supreme Court regardiess {i whethne 1 tact the attorney participated in 
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in the bill which disqualifies ¢ rmer attorney from handling any claim 


or Controversy in which the 
any agency in this cas¢ 


, the Justice Department 


This restriction appears unnecessarily harsh. 


’ 


the Tax Division or applying tor appointment, whe 
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private practice in the field of federal taxation 


uD 


service. This bill would prohibit su 


r therwise, are interested in 


United States is interested and which involves 


in which he was employed 


Many attorneys presently in 


ther under the Attorney 
specializing in 


yn completion of Government 








SOO 


practice in a major area of tax litigation. 


practice their specialty would be denied to them. 


enacted into law 


} b 


may 


FEDERAL 


CONFLICT 


INTEREST 


substantial field 


LEGISLATION 





n which to 


If these provisions were 


we believe our difficulties in recruiting qualified lawyers 


be subdstantially 


in¢ 


reasea, 


On this question we believe 


As we understar 


barred from handling forever 


participated duri 


any matter whi 


Tya« ; y rr > 
Wivision attorne 


id it, 


they 1 fact parti t 
tion S(a). It w i 
A ic sudstantialiy 
+ rt 
Of part Lia 
roe sect n 107 
ent 
{ I ay equ 
person i 
with any 
~ perjur 1at 
if jury ¢t 
ance, ate 
added) 
TF ng y 
an Anguage 
ation t pe tre 





inaer 


appropriately balance the 


this 


interests 





Olii 


provisions 


Government 


r 





FEDERAL CONFLICT OF INTEREST LEGISLATION SO] 


18U.S.C. 1621. However, the Staff Report to Antitrust Subcommittee 

No, 5 of the House Judiciary Committee, Parts Il], IV and V, December 30, 
1958 (entitled ''Federal Conflict of Interest Legislation") recommended that 
the proposed code should not provide criminal penalties and that violations 
in connection with false certifications should be subject to administrative 
sanctions (pp. 65, 69). In these circumstances the indirect reference to 

the applicability of the perjury statute is misleading. 

On the other hand, assuming the literal meaning of the subsection 
is to be invoked, that is, to proceed under the perjury statute in the area 
of false certifications, then serious prosecutive problems in attempting to 
enforce its provisions may be foreseen. The proposed code makes no pro- 
vision for placing a person under oath at the time of certification, and, there- 
fore, the perjury statute would be inappropriate, since it is a necessary 
element of the offense that the offender be under an oath administered by 
a competent tribunal at the time of the commission of the offense. 

Nor does it seem likely that the false statement statute, 18 U.S.C. 
1001, would apply. Apparently, under the language of subsection (3), a 
person would simply certify on a prepared governmental form that his 
representative would not by his appearance violate certain sections of the 
code, Such certification would actually relate to certifying as to a con- 


clusion of law, to wit, alleging that certain code provisions will not be 


violated, rather than certifying as to a statement of fact. Since a false 
statement as to a material fact would be lacking, the provisions of Sec- 
tion 1001 would probably not apply. 
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H. R. 2157 is entitled "A Bill to implement the criminal laws. . ,"' 
Since the effect of the bill would be to supplement, rather than to imple- 
ment, such laws, it is suggested that appropriate changes should be made 


in the title and in line 6 on page | of the bill. 











FEDERAL CONFLICT OF INTEREST LEGISLATION 803 


ANALYSIS OF H. R. 7556 


H. R. 7556 would amend 18 U.S.C. 284 by adding additional 
prohibitions Section 284 presently prohibits a former Government 
employee from prosecuting certain claims against the United States in 
a representative capacity for two years after he leaves the Government. 
The prohibition relates to claims with which the former employee was 
directly connected while in the Government and thus constitutes a pro- 
hibition against ''switching sides'' with respect to a particular matter 

The foregoing restriction would be retained. To this would be 
added a two-year prohibition against post-government employment by 
a person, concern or foreign government with which the former Govern- 
ment employee dealt on behalf of the Government within two years prior 
to the termination of his Government service. Minor ministerial deal- 
ings and general regulatory activity which may affect the private person 
or concern would not disqualify the former employee from employment 
by a particular company 

The prohibitions would be imposed upon the person or concern 
(but not foreign government) which knowingly employs a former Govern- 
ment employee in violation of the prohibitions as well as upon the former 
employee himself Former employees of the SEC and the AEC would not 
be subject to the prohibitions of the bill, which also would not apply to 
private employment commenced before the enactment of the bill. Penal- 


ties would be the same as under existing section 284 
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H. R. 7556 obviously is intended to discourage private persons or 
organizations from corrupting Government employees with whom the 
former have official relations by the promise of future employment. 
This appears to be a legitimate object of legislation designed to prevent 
conflicts of interest on the part of Government employees. However, it 
is clear that the subject bill would not be limited in its impact to the 
dishonest public servant. It would also handicap the honest professional 
or technical employee in seeking private employment with those with 
whom he has had legitimate contacts and who are therefore in the best 
position to judge his abilities. The bill may therefore unduly reduce 
the incentives for Government service. 

It is, of course, a question of policy for the Congress to determine 
whether there is need or justification for the subject legislation. In 
addition, there are several specific aspects of the bill which require 
clarification or which are technically objectionable. 

The bill would affect a former "employee of the Federal Govern- 
ment. Present section 284, to which the contents of the bill would 
form additional subsections, is addressed to persons "having been 
employed in any agency of the United States, including commissioned 
officers.'' The difference in terminology raises a question as to 


whether the identical employees are covered by the bill as are pres- 


ently subject to section 284. 











FEDERAL CONFLICT OF INTEREST LEGISLATION S05 


The new subsection (d) which the bill would add to the present 
section 284 excepts employees of the AEC and the SEC from "this 
section.'"' Since ''this section’ apparently includes the present section 
| 284, subsection (d) apparently would have the effect of excepting 
former employees of the AEC and the SEC from the prohibitions of 
the present section 284 also. It is doubtful that this result is intended. 
The word "concern" is not defined in the bill, and it is not en- 

| tirely clear from the context whether a non-business organization 

| would be included. Presumably, a non-profit organization which 

| engages in transactions with the Government would be subject to the 
same conflict-of-interest considerations as a business concern. How- 
ever, the intent of the bill in this respect shouid be clarified. 

The employment limitation includes "foreign governments" but 
not state or local governments. If a foreign government may be out 
of bounds to a former federal employee under certain conditions, there 
may also be reason to restrict employment by state and local govern- 
ments, which also have business relationships with the Federal govern- 
ment. 

Fifth, the penalty clause is irmposed upon "any person" who 
violates subsections (b) and(c). It would appear that a "person" is 
nota "concern" as used in those subsections since the two words are 

used conjunctively. Consequently, a ''concern'" which employs a 
former Government employee in violation of those subsections would 
not be subject to any penalty. It is doubtful whether sucha result is 


intended. 


58600 O- #0 pt. 2 21 
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The provisions of H. R. 7556 as applied to attorneys serving in 
the Department of Justice may unduly restrict opportunities for post- 
government employment. Under this bill an attorney who at any time 
within two years prior to severing his connection with the Government 
worked on a case involving any corporation would be ineligible to accept | 
employment with such corporation for two years subsequent to termi- 
nation of Government service without regard to whether the case is 
pending or has been closed by compromise or judicial disposition, or | 
whether the employee's duties with the corporation would encompass 
handling the claim. Thus, for example, a Tax Division attorney who 
defends a tax refund suit brought by one of the major corporations, 
such as General Motors, would for two years subsequent to resigna- 
tion be ineligible for employment with General Motors even if the 
particular litigation was over and his duties with General Motors 
envision no connection whatever with the case or even with any other 
tax matter. It would appear that the approach of H. R. 10575 is more 
desirable because it limits the disqualification of the attorney to 
matters in which he had actually participated or had responsibility 
within the two-year period prior to termination of Government em- 
ployment. It seems likely that H. R. 7556, if enacted into law, would 


tend unduly to reduce the attractiveness of Government employment 


to qualified lawyers. 
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Analysis of H. R. 10575 


H. R. 10575, the "Executive Conflict of Interest Act, '' undertakes 
a comprehensive revision of existing laws with respect to the problem 
of conflicts of interests on the part of personnel within the executive 
branch of the Federal Government. 

The bill, representing the culmination of a two-year study by a 
special committee of the Association of the Bar of the City of New 
York, would consolidate the existing law on conflicts of interest for 
employees of the executive branch into a unified statute, which is de- 
signed to replace 5 U.S.C. 99, 18 U.S.C. 216, 281, 283, 284, 434 
and 1914 and the various exemptions under them. It would affect only 
employees of the executive branch, leaving unchanged existing conflict- 
of-interest statutes insofar as they affect Congress, employees of Con- 
gress, the Judiciary, and employees of the Judiciary. 

The major objective of the bill, as stated in the report of the bar 
association committee which drafted it (hereinafter referred to as Re 
port), is to provide a statutory and regulatory scheme to balance two 
basic policy considerations: maintenance of ethical standards within 


the Federal Government which are beyond reproach, and assurances 
that the nation obtains the personnel and information it needs to meet 
the demands of modern government. 

The proposed statute consists of four titles, the first of which 


sets forth its policy objectives (§ 1), defines key terms (§ 2), deline- 


ates six basic proscribed activities (§§ 3, 4 5 ¢ y, 8) and pr 
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for an administrative structure (§ 10). 

Title II deals solely with criminal penalties, creating a new chapter 
under title 18 of the United States Code. 

Title III would amend and repeal existing laws with respect to con- 
flicts of interest to accord with the structure contemplated by the bill. 

Title IV merely sets forth the short title (Executive Conflict of 
Interest Act) and effective date. 

Broadly stated, the pattern of the bill is to make primary use of 
the administrative process, rather than the criminal law, in order to 
provide room for flexible adjustment to the changing recruitment needs 
of the government. It would enumerate six forms of prohibited activity 
on the part of a Government employee in his official capacity, his 
private capacity, and upon his departure from Government service. 
Criminal penalties would be provided for flagrant cases in which these 
proscriptions are intentionally disregarded and violated. (§ 21). The 
Department of Justice would continue to prosecute such cases. Unin- 
tentional violation of the bill's restraints would subject the individual 
to a host of administrative and civil sanctions, i.e., dismissal, fine, 
civil damage actions, reversal of decisions improperly influenced, 
and prohibition against future appearance before the agency involved. 
The broad prohibitions of the bill would be supplemented by general 
executive branch regulations and more detailed agency codes. Over- 


all responsibility would be placed in the President, and operational 
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responsibility for administration and enforcement of the laws and regu 


lations in the individual agency heads. 
Definitions (§ 2) 


Among the new concepts which would be introduced by the bill is 
that of 'intermittent'’ government employee, as distinguished from a 
regular'’ government employee. (§ 2(g)). The intermittent employee 


would be one who has performed government service not more than 52 
l/ 


working days out of the last 365 days. The President would be « 
powered to increase the definition to 130 working days with respect t 


particular employees on making a special finding that such would 


be 
required in the national interest. (§ 2(g)(1)). The intermittent em 


ployee would be subjected to fewer restraints on permissible conflict 


ing interests. For example, while regular employees could not assist 
private parties for pay in transactions involving the Government nter 
mittent employees could do so except in cases in whit the transact i 
s, or within two years has been, under the intermittent « yee s 
fficial responsibility, r in which he participated rs d 
stantially on behalf of the Government Also the ermittent ¢ I ee 
1] The bill would prevent < lassific ation as an "'‘intermittent'' empl eC 


tanew, regular, full-time employee who has not yet served 52 days 
nhis job. If the employee was appointed to a position calling for r« 
iar and continuing full-time services, and the appointment did not e' 


a, 


Gence intent that the services would be for a short period, he would 


deemed a regular employee. (§ 2(g)(3)). 
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would not be subject to the rule forbidding his Government pay to be 


supplemented from private sources, 


and he would be subject to a differ- 


ent rule as to receipt { gilts 
The Gover t vere yy the b articipation in which 
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e Pr é wit he advice and consent of the Senate 
Moreover : e reserve officers of the armed forces not on active 
ity are specifica excluded from the definition of the term ''Govern 
ment emr ee'' by section 2(f)(iv), it evidently is the purpose of the 
to include Ymmissioned officers other than h reserve fficers 
with the tern Government employee. However, if officers of the 
rmed forces are included within the definition, t seems desirable 
that express reference should be made to them n the term ''Govern- 


ment employee" is not desc 
Section 2(n), defining 
reters to "particular matter. 


ticular" adds to the definition of 


The Committee's Technical Commentary does not explain. 


mentary, p. 24 


military 


status. 
transaction involving the G 
It is not clear what the adjective 


transaction involving the Gc 
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iment. 
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The sentence beginning on line 4 of page 4 and extending to and 
including line 11, which itemizes the terms to be defined, may be 
omitted as surplusage. The sentence is followed by a detailed defini- 
tion of these terms and adds nothing to the clarity of the definitions. 

Section 2(a) contains a definition of the word "Agency" as used 
in the bill. Although the definition used may suffice, the terms in- 
volved have already been defined in section 6 of title 18, United States 
Code. In practice this last section has operated satisfactorily. In 
the circumstances it would be desirable to model subsection (a) upon 
18 U.S.C. 6. 

Section 2(c) defines the word "'Assist.'' In order to meet the 
requirements of the definition the acts must be done with knowledge 
of the helpful nature of the act and with the intent to help the person 
concerned. The requirement that the act be knowingly done is justi- 
fied; however, it seems unnecessary to add a requirement of specific 
intent to perform an act knowingly done since one is presumed to in- 
tend that which he knowingly does. 

Certain minor corrections in the bill should be made. At 
page 3, line 7, the word "again" should be "against'’. At page 6, 
line 4, it would be better to refer to personal services rendered or 
to be rendered to any person."' At page 8, line 1, the exclusion of 
Saturday, Sunday and holidays as chargeable working days in deter- 


mining who is an "intermittent employee'' may serve some useful 


S11 
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purpose that is not apparent. However, it is possible that this type of 
employee could restrict his Federal employment to these days and es- 
cape the restrictions of the law. Accordingly the exclusion should be 

eliminated. 

At page 6, line 20, in defining the term ''Government employee" 
the bill includes in addition to those appointed by the President, those 
who are appointed by ''a person who qualifies as an employee under 
this definition;". While it is surmised that this is intended to mean 
one who is authorized by law to effect appointments in the Federal 
service, itis notclear. If this is what is intended, the clause should 
be rephrased accordingly. 

At page 10, line 12, the bill refers to ''State or municipality of 
the United States or any subdivision thereof. It would be better to 
rephrase the clause so as to refer to ''State, municipality or sub- 
divisions thereof.'' On the same page at line 15, since a ''foreign 
country" operates through its government, it is suggested that the 
clause be changed to ''foreign government, as defined in 18 U.S.C. I, 
)r any subdivision thereof. 

Attention should be given to that portion of the definition begin- 
ning at line 5 of page 12 and identified as part (1) of subsection (n) of 
section 2. This part refers to this transaction as being one in which, 


in part, ''the Government employee or former Government employee 


in question believes, or has reason to believe, is, or will be, the 
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subject of Government action. What a person believes or has reason 
to believe is to some extent a state of mind that is difficult of proof. 
What a person knows or has reason to know is a fact which lends itself 
to proof, As the effectiveness of the proposed legislation will depend 
upon its ease of application, it is suggested that the use of the word 
"believes'' instead of the word ''knows,'' and the phrase ''reason to 
believe'' instead of the phrase ''reason to know, '' may give rise to 
practical problems in the enforcement of the proposed statute, as 


well as its interpretation. This observation would also relate to the 


use of this standard at page 21, lines 13 and 21, and page 26, line 5. 


Substantive Restraints (§§ 3, 4, 5, 6, 7, 8) 





The proposed statute establishes six basic rules of conduct for 
the Government employee. 


Acts Affe< ting a Personal Econom 


Interest (§ 3) 





Generally, a Government employee must disqualify himself 
from participating in any transaction in the consequences of which 
he has a substantial economic interest. (§ 3(a)). The bill would dis- 


qualify the employee also when the economic interest is that of his 
q I 


wife or child, or a firm or institution in which he has an interest. 
Section 3(a) states in part 'No Government employee shall partici- 
pate in a transaction involving the Government * * *, This may be 


intended to disqualify the employee only from acting on behalf of the 


Government, not trom acting in his private capacity, such as in filing 
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President's making an express determination that the national interest 
in the employee's participation exceeds the public interest in his dis- 
qualification. A full statement of the facts of each case and the find- 
ings of the President are required to be published in the Federal 
Register. (§ 3(e)). 

Under section 12(a) the head of an agency would have broad dis- 
ciplinary power, including right of dismissal, for violations of sec- 
tion 3 or regulations thereunder. Under section 21 an employee who 
violates section 3 would be subject to criminal penalties only if he 
purposely or knowingly violates the prohibition. 

The comparable provision of existing law is 18 U.S.C. 434, 
which embodies the same principle as section 3 of the draft statute 
but is narrower in scope since it merely prohibits a Government em- 
ployee from acting as an agent of the Government in dealing with a 
business entity in which he is interested. Section 434 is solely a 
criminal statute, whereas section 3 of the draft statute is both civil 
and criminal in character since violations are subject to the civil 
penalties and remedies provided by section 12 and intentional viola- 
tions are subject to the criminal penalties of section 21. As far as 
criminal enforcement is concerned, the existing provision 
(18 U.S.C. 434) does not require specific intent, as would section 21] 
of the draft statute. Section 434 of title 18 contains no exemptions 


although the Congress itself in other legislation has granted some 
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limited exemptions from its prohibitions. See, for example, section 710 
of the Defense Production Act (50 U.S.C. App. 2160). Section 434 does 
not provide for Presidential definition of a disqualifying interest within 
the intent of the statute. In addition, section 434 does not provide 
specific authority for disqualification nor procedures for achieving it. 
Of course, in practice disqualification occurs frequently to avoid con- 
flicts of interest. 

Assisting in Transactions Involving the Government (§ 4) 

Under section 4, regular Government employees could not assist 
others for pay in connection with transactions involving the Government, 
The intermittent employee would be allowed to assist others for pay 
except with respect to a transaction in which he participated, or which 
was under his official responsibility at any time two years prior to the 
assistance rendered. (§ 4(a)(1) and (2)). 

The lower standard applied to the intermittent employee would 
permit a lawyer serving the Government on a part-time basis to repre 
sent persons having matters pending with other departments of the 
Government, or within the agency he is serving, as long as the matter 
is not one in which he participated or which was under his official re 
sponsibility. For example, part-time service while a lawyer on a com 
mittee advising the Attorney General on court congestion would not 


prevent the appearance of such an attorney, or his firm, before the 


Department of Justice on an antitrust matter. 


—— pesemneeeeene — 
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Regular employees are to be held to a higher standard which 
would prevent their assistance in any transaction involving the Govern- 
ment, regardless of the degree of their participation or the agency in- 
volved or whether they are compensated. However, the Report of the 
Special Committee raises the question whether this is an unnecessarily 
high standard to apply to all regular Government employees. Report 
X-29 and 30. Because of the opportunity afforded to an intermittent 
employee to exercise influence on behalf of a private interest over 
officials with whom he is probably familiar, consideration should be 
given to extending the prohibition applicable to intermittent employees 
to assisting others in transactions involving the Government before the 
agency by which he is employed. This might be accomplished by add- 
ing a paragraph numbered (3) to section 4(a) to read as follows: 

'(3) before the agency by which he is employed. ' 

Section 4(d) would prohibit a partnership of which a Government 
employee is a partner from assisting another person in any transaction 
involving the Government if such employee is prohibited from doing so 
by section 4(a). The prohibition applicable to partnerships has no 
counterpart in existing sections 281 and 283 of title 18 or in any other 
provision of law In the case of lawyers, however, their firms may be 
subject to a like prohibition by virtue of the canons of ethics. A. B.A. 


Committee on Professional Ethics and Grievances Ops. 33, 49 and 72. 
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The prohibitions contained in section 4 are generally comparable 
to those set forth in 18 U.S.C. 281 and 283, both of which are solely 
criminal statutes, whereas section 4 of the subject bill is both civil 
and criminal in character, violations being subject to the civil pen- 
alties and remedies provided by section 12 and intentional violations 
being subject to the criminal penalties of section 21. Section 281 of 
title 18 prohibits a Government employee from receiving compensa- 
tion in connection with a wide range of matters before Government 
agencies. Section 283 prohibits an employee from prosecuting a 
claim against the United States in a representative capacity or from 
sharing in any interest in such a claim. 

Sections 4(a) through 4(c), insofar as they affect regular Gov- 
ernment employees, appear to be far more comprehensive than the 
existing statutes in their prohibitions. Sections 4(b)(1) and 4(c) to- 
gether appear to contain all the prohibitions now contained in 
18 U.S.C. 281. Sections 4(b)(2) and 4(c) appear to contain all the 
prohibitions of existing 18 U.S.C. 283. 

Subsection (c) of section 4, at page 15, line 13 of the bill 


prohibits the sharing in compensation by a ''Government 
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employee.'' No requirement is made that the employee need know of 
such a share. Yet, the fact of such sharing subjects him and others 
to "Remedies" and ''Civil Penalties" pursuant to section 12 of the bill, 
which may be the subject of judicial review. In the case of United 


States v. Quinn, 141 F. Supp. 622 (S.D. N.Y., 1956), which involved 





sharing in compensation, the court was of the view that the Government 
had to establish that the defendant knew that he shared in the compensa- 
tion in order to convict him under 18 U.S.C. 281. Although the case 
involved a criminal statute, there does not appear to be any reason to 
look differently upon a statute which, although not solely criminal, 
imposes penal sanctions for violation of its provisions. Consequently, 
itis believed that a requirement of knowledge or at least a demonstra- 
tion of a lack of due care on the part of the employee should be inserted 
in the subsection, since, upon judicial review, the appellate courts 
would probably so interpret it 

Section 4(e) would permit certain exceptions to the prohibitions 
of (a) through (d). These exceptions would permit a Government employee 
to assist in a transaction involving the Government (A) certain persons 
closely related to the employee by blood, (B) persons whom he is serving 
in a fiduciary capacity, (C) other Government employees involved in 
disciplinary, loyalty or other personnel proceedings, and (D) another 
person in performance of work under a contract with the United States. 


Exception (e)(1)(C) seems unnecessary from the standpoint of facilitating 
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the recruitment and retention of personnel, a factor whic! 


h may justify 
exception (e)(1)(D), and from considerations of a personal or family 
nature such as are present in exceptions (e)(1)(A) and (B). 

Under section 12(a) the head of an agency would have broad 
disciplinary power, including right of dismissal, for violations of this 
prohibition or regulations thereunder. Procedures are prescribed. 
Under section 21 an employee who violates section 4 would 
to criminal penalties only if he purposely or knowingly violates t 
prohibition. 

At page 17, line 8, the bill refers to ''staterments required to be 
made under penalty of perjury or contempt. It 


is suggested that the 


words ''prosecution for'' be inserted after ''penalty of 





Compensation for Regular Government Employees from Non-Government 
S 


ource (§ 5) ae - 





Regular Government employees are t permitted t ave their pay 
supplemented by "any thing of economic value" from a gove enta 
source in return for personal services rendered to t] e ent 
(§ 5(b)). Work performed outside normal gove ental d t 
prohibited by individual agency regulat s, and for pers not regulated 

r doing business with the agency, may be ¢ é 

The section would not apply to intermittent employees at all ort 
full-time emplc yees who are serving without mpensatior rare receiving 
nly reimbursement for expenses or an allowance for expenses Serious 

nsideration should be given to the question whether the law should be 


a 


ee 
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changed to permit a private sot 
uncompensated full-time empl 


Clarification of existing law mz 


certain compensation or other 


forbidden when the payments are not « 


service of the employee. 


private source to pay part-time 


for Government work. 18 U.S 


purpose of preventing anyone D 
of Government employees in or 
having a dominating obligati 
Government policy. 

A significant feature of s 


pension, 


benefits contributed by a torme 


(§ 5(f)}). Entry into 


wovernime 


ijitated. 


such rights is thus fax 
Department of Justice does not 
an employee ordinarily from 
provided by his former employ 

Section 
which is solely a criminal 


statr 


detailed than section 1914. Ir 


Shh Oo) 





However, 


retirement, gr p life 


5 continues the essential prohibition of 18 U.S.C. 
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irce to pay intermittent employees or 
es for their services to the Government. 
be desirable in order to make sure that 
payments from private sources are not 
inected with the Government 
section of the bill would permit a 
and un< 


mpensated full-time employees 


-C. 1914 was enacted for the 


express 
ut the Government from paying the salary 
der to prevent such empi 


yees irom 


to others who might thereby influence 


ection 5 is that it allows retention 


» health, or accident insurance plan 


der certain conditions. 


r employer, in 


service by those reluctant to surrender 


However, it is pertinent to note that the 


construe 18 U.S.C. 1914 as preventing 


participating in pension and other plans 


er 


1914, 


ite. rMowever, section 


addition, section 5 is both civil 
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criminal in nature since the civil penalties and remedies of section 12 
are provided for its violation as well as the criminal penalties of sec- 
tion 21 for intentional violations. With respect to criminal enforcement, 
the existing provision (18 U.S.C. 1914) does not require specific intent, 
as would section 21 of the draft statute. 

Essentially section 1914 of title 18 prohibits a Government employee 


from receiving any compensation tor services tothe nited States from 
private sources except that he may receive compensation from a state, 


county or municipality. This prohibition would in substance be continued 


by the first sentence of section 5(b) and the first clause of section 5(e) 


However, existing laws of general applicability contain nothing compara- 
ble to the presumption of section 5(b) that any thing of « nomic value 
received by a regular Government employee prior t r subsequent t 


his Government employment shall, in the absence of a clear showing t 
the contrary, be presumed not to be in violation of section 5 N 
the limitations of section 5(c) upon the receipt by Governmer 


employees 


f compensation for services to private persons during the term of their 


a 


Government employment have no counterpart in existing section 1914 and 
appear to be more restrictive of privately-compensated activities than are 
provided by the various existing statutory restrictions against receipt of 
private compensation by Government employees, such as, for example, 


18 U.S.C. 281 and 283. In addition, existing laws of general applicability 


do not impose any limitations upon receipt of compensation from state and 
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local governments as does section 5(e)(1) and (2). Moreover, the detailed 
enumeration of what constitutes legal compensation may have the effect of 
circumscribing the receipt of non-government compensation to a greater 
extent than under existing law. 

As to travel and related expenses from private sources, their status 
under 18 U.S.C. 1914 is not free from doubt since the statute does not 
apply to them in specific terms. Subsection 5(g), in effect, would include 
travel and related expenses, received from sources other than the United 
States, as consideration for personal services only when so provided by 
regulation under section 10. 

Gifts (§ 6) 

A Government employee, whether regular or intermittent, is 
prohibited from receiving a ''thing of economic value"' as a gift from any 
person if he has reason to believe the donor would not give the gift but 
for the employee's official position. (§ 6(a)). A regular Government 
employee may not receive a thing of economic value as a gift from any 
person if the employee has reason to believe such person does business 
with the employee's agency, is regulated by it, or may be substantially 
affected by the employee's performance of duty. (§ 6(c)). The reason 
for the application of different rules to regular and intermittent employees 
is explained in the Report of the Special Committee. Report, X-44. This 
Committee may wish to consider whether tHe reasons set forth justify the 


distinction. 
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Under section 12(a), the head of an agency would have broad ’ 
disciplinary power, including right of dismissal, for violations of this 
prohibition or regulations thereunder. Under section 21 an employee 
who violates section 6 would be subject to criminal penalties only if he 
has the specific intent to violate the prohibition. 

Although Federal law contains some statutory prohibitions relating 
to gifts, they are miscellaneous provisions operating in limited areas, 
e.g-, 5 U.S.C. 113 (Prohibition of presents to superiors) and 5 U.S.C, 
174d (Termination of contracts because of gifts by contractors to Govern- 
ment employees). There do not appear to be any general prohibitions 
restricting the receipt of gifts from private sources. These appear to 
be principally a matter of individual agency regulation, although some 
agencies, such as the Department of Justice, have no regulations in this 
area. Consequently, section 6 appears to constitute general statutory 
regulation of an area now covered in part by individual agency rules. 
Abuse of Office (§ 7) 

The bill would forbid a Government employee to use his office in 
a manner intended to induce a person doing business with, or subject to 
regulation by, the employee's agency to provide such employee witha 
"thing of economic value. ' 

Under section 12(a) the head of an agency would have broad 
disciplinary power, including right of dismissal, for violations of this 


prohibition or regulations thereunder. Under section 21 an employee who 
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aw 


violates section 7 would be subject to criminal penalties only if he has 
the specific intent to violate the prohibition. 

There is no existing provision of law comparable to section 7. 
Probably the closest approach to it is 18 U.S,C,. 202, which prohibits 
a Government employee from asking for something of value with intent 
to have his decision on any matter before him influenced thereby. 

The prohibition of section 7 applies only to certain prescribed 
relationships, i.e., the employee may not use the power of his office to 
induce a person from whom such employee would be prohibited by sec- 
tion 6(b) from receiving a gift, to provide such employee with any thing 
of economic value. Why the section should be so limited is not obvious. 
It would seem that a Government employee, regardless of his relation- 
ship to the person affected, should not "use the power or authority of his 
office or position within the Government in a manner intended to induce 
or coerce such other person to provide such Government employee" with 
any thing of economic value. Neither the Special Committee's Technical 
Commentary (p. 38), nor its Report (X-49) provides an explanation. 
Fostvermployment (5 9) 

Upon leaving Government service an employee, whether permanent 
or intermittent, would be permanently barred from assisting any other 
person in any transaction involving the Government in which he personally 
participated during his employment. (§ 8(a)(1)). As to transactions 


which were under his official responsibility, only a two-year bar is imposed. 
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(§ 8(a)(2)). Conceivably a transaction could fall under both section 8(a) 
(1) and section 8(a)(2). It is suggested that the section be amended so as 
to make it clear that section 8(a)(1) would govern any such case 

This section would prohibit a partnership of which a former 
Government employee is a partner, for two years following:termination 
of Government employment, from assisting another person in any trans- 
action involving the Government in which such former employee participated 
After two years, the partnership must disclose to the agency involved the 
circumstances of the former employee's participation in the matter, and 
the former employee would be required to sign an affidavit that he has not 
assisted the partnership with respect to the matter. (§ 8(c)). 

Under section 21, a former employee or other person who violates 
section 8 would be subject to criminal penalties only if hgohas the specific 
intent to violate the prohibition. 

The rule stated in sectim 8(a)(2) appears to include the substance 
of present 18 U.S.C. 284, which prohibits a former Government em- 
ployee, for a period of two years after his employment ceases, from 
assisting in the prosecution of a claim against the United States involving 
any subject matter directly connected with which such person was em- 
ployed. The rule stated in section 8 is much broader It is not limited, 
as is section 284, to ''claims against the United States'' but encompasses 
"any transaction involving the Government, '' and there is a perpetual bar 


(rather than a two-year limitation as in 18 U.S.C. 284) with respect to 
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transactions in which the former employee at any time participated during 
his Government employment. The general rule stated in section 8 appears 
to be consistent with the amendments to section 284 proposed by the Attorney 
General in 1954, although the latter proposal drew no distinction between 
transactions in which the employee participated and those for which he had 
official responsibility. 

Section 284 of title 18 is a criminal statute, whereas section 8 of 
the subject bill is both civil and criminal in character. Violations of the 
proposed prohibition are subject to the civil penalties and remedies set 
forth in section 12 of the bill, and willful or knowing violations are subject 
to the criminal penalties of section 21. As far as criminal enforcement is 
concerned, the existing provision (18 U.S.C. 284) does not require specifi: 
intent. 

The rule as to partnerships contains no counterpart in section 284 
of title 18 nor in any other provisions of law. In the case of lawyers, 
however, their firms may be subject to a like prohibition by virtue of 
the canons of ethics A. B.A. Committee on Professional Ethics and 
Grievances, Ops. 33, 49 and 72. 

The delegation to the President of authority to regulate retired 
military officers ¢omducting business with the Defense Department 
(§ 8(e)) is not covered by 18 U.S.C. 284 Presumably, however, the 
President would have such authority even without an enabling statute. 

Section 8(e) would direct the President to issue regulations 


prohibiting former commissioned officers from personally dealing with 
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personnel of the Department of Defense or specified units thereof, with 
the purpose of "assisting in the sale of anything" to the United States 
through the Department of Defense. The regulations would define the 
period during which such prohibition would be effective, the units of the 
Defense Department affected, and, when the former commissioned 
officer is also a retired officer, the period during which his retirement 
pay shall be ''terminated'' as provided in the subsection. In effect, 
therefore, the bill provides that the activities of former officers with 
respect to sales to the Department of Defense and the armed services 
shall be handled by Presidential regulation 

Lilegal Payments (§ 9) 

This section is primarily directed at the ''outsider'' who induces 
conflict-of-interest violations. It prohibits any person from making a 
payment or other transfer of money or thing of economic value to a 
Government employee in circumstances in which the receipt would be 
illegal under sections 4, 5, 6, 7 or 8. 

Under section 12(b) the head of an agency would have authority 


to bar or impose reasonable conditions upon the appearance before 


such agency of a person violating this section or upon his conduct of 
business with such agency. Detailed procedures for hearings and 
judicial review would be provided. Under § 21 a person who violates 


this section would be subject to criminal penalties only if he has the 


specific intent to violate the prohibition. 
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The only comparable provision of existing law is the second 
paragraph of 18 U.S.C. 1914, which prohibits a person from supple- 
menting the salary of a Government official for services performed by 
him for the Government. 

Administration (§ 10) 

In accord with the basi¢ theme of the bill, i.e., promoting 
government integrity and at the same time facilitating recruitment of 
needed personnel (§ 1), section 10 would establish a flexible administra- 
tive structure which places primary responsibility in the President and 
operating responsibility in individual agency heads, reserving last resort 
sanctions in the criminal laws. The President is to appoint an Adminis- 
trator (§ 10(b)(1)) who would maintain a ''central coordinating Gffice"' 
(Report X-7 and 8) and would be specifically responsible for developing 
and preparing for promulgation by the President general regulations on 
conflict-of-interest problems throughout the executive branch. (Re- 
port X-7) Individual agency heads are to issue detailed regulations 
designed with the particular problems of their agency in mind. They 
would be charged with the daily responsibility for investigating possible 
conflict-of-interest situations, and for imposing administrative remedies 
outlined by the bill (§ 10(c)). Under section 21 only purposeful and 
knowing violations would be subject to criminal prosecution. Thus the 
major emphasis of the bill is upon administrative self-regulation by 
executive branch agencies with the aid of a small central coordinating 


office located in the Executive Office of the President. 
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While more elaborate in structure than existing executive branch 
treatment of the conflict-of-interest problem, the scheme of the bill 
does not represent a major departure from present practice in this 
area. At the present, many agencies within the executive branch have 
regulations usually designed to combat the particular conflict-of-interegt 
problems which employees within each establishment are apt to confront, 
The bill would maintain this basic responsibility of each agency for the 
conduct of its employees. The Department of Justice would retain 
responsibility for enforcement of the criminal laws. The bill, however, 
would prescribe a pattern of basically uniform treatment of conflict-of- 
interest problems, gathering applicable restraints into one statute, pro- 
viding for central coordination of executive branch responsibilities, and 
possibly eliminate haphazard treatment of the problem. 

The Administrator provided for under § 10(b)(1) is to have an 
advisory and consultative function, gathering material for reports to 
the President and Congress, and coordinating the activities of agency 
heads, the Department of Justice, the Chairman of the Civil Service 
Commission, and the Comptroller General. His office is also to give 
advice as to interpretations of the statute and regulations issued there- 
under. 

It is assumed that § 10(b)(F), which requires the Executive 
Conflict of Interest Administrator ''to give advice with respect to the 


application of this Act and regulations thereunder, "' is not to be 
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construed as conflicting with the normal function of the Attorney General 
to resolve differences of statutory interpretation within the executive 
branch. In this connection, the Committee may wish to note that the 
second Hoover Commission recommended that Congress should provide 
that differences of interpretation of applicable law among departments, 
agencies, or regulatory bodies should be referred to the Attorney Geeral 
for resolution. (Recommendation No. 3 of the Commission on Organiza- 
tion of the Executive Branch, 1955). 
Preventive Measures (§ 11) 
The Report of the Special Committee (XI-12) describes the 
procedures set forth in section 11 as a preventive technique designed 
to meet conflicts problems before rather than after the event. Sec- 
tion 11 would authorize the agency head to require employees to sign 
a statement that they have read a summary of the conflict-of-interest 
rules and regulations and to report their non-Government employment. 
The agency head also would be authorized to require representatives of 
other persons before an agency to certify that such representation will 
not violate section 4 or 8 and applicable regulations, and to require 
persons who are principals in transactions involving the Government to 
certify that they have not received assistance violative of section 4 or 
8 and applicable regulations. 
Remedies: Civil Penalties: Procedure (§ 12) 
Application of portions of this section has been discussed in 


connection with each of the substantive rules. In addition, the section 
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would provide for several other remedies, as, for example, civil 
damagé suits against employees and former employees, civil penalties 
against others, and rescission of contracts affected by a conflict of 
interest. As tothe latter penalty, the only comparable provision under 
existing law is 18 U.S.C, 216, which gives the President broad power 
to void Government contracts, but only in those situations in whicha 
Government officer receives anything of value for procuring a govern- 
ment contract. While the bill would extend the rescission power to any 
"Government action" influenced by a violation of the statute, it would 
prescribe detailed procedures for finding that a violation has influenced 
Government action, and subjects this finding to judicial review. (§ 12(c)), 
Whether the contract should be set aside by the Government, after such 
a finding has been upheld, is a matter of judgment not subject to judicial 
review. 

Subsection (d) of Section 12 would permit the Attorney General to 
bring a civil action in a district court to recover triple damages against 
Government employees and former Government employees. Subsec- 
tion (e) would provide for the assessment of a ''civil penalty" of not 
more than $5, 000 to be paid by one who has made an illegal payment in 
violation of section 9 of the bill. However, no provision is contained in 
the subsection for the manner in which this civil penalty shall be imposed 


nor is it specified who will determine the amount of the penalty. A civil 
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guit in district court brought by the Attorney General may be contemplated 
but is not provided for. These matters should be clarified. 


Acts in Violation-of : 
Executive Conflict of Interest Bill (§ 21) 


This section, comprising Title II of the bill, would impose a 
criminal penalty upon persons who "purposely" or "knowingly, "' as defined 
therein, violate any provision of the entire bill. Although all but one of 
the existing general conflict-of-interest provisions are criminal statutes, 
none requires, in terms, specific intent. 

The penalty would be not more than $10, 000 or imprisonment for 
not more than one year, or both. The penalty would be the same as is 
contained in 18 U.S,C, 283 and 284 and less severe than the penalties 
contained in 18 U.S.C, 281 ($10,000, two years and incapacity to hold 
office under the United States) or in 18 U.S.C. 434 ($2, 000 and two years). 
It would be more severe than the penalty of 18 U.S.C, 1914 ($1,000 and 
six months). 

This section contains definitions of 'purposely"' or ''knowingly"’ 
which are complicated and not susceptible of easy comprehension. 

These définitions do not appear necessary since the terms "purposely" 
and "knowingly'' have been judicially construed. In addition, these pro- 
visions should be made to include the "regulations promulgated there- 
under, '' 
Amendment and Repeal of Existing Laws (§§ 31-36) 
These sections would amend 18 U.S.C. 281, 283, 284, 434 and 


1914, the geneival criminal provisions applicable to conflicts of interest, 
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to exempt from their application officers and employees of the executive 
branch. Section 216 of title 18 (Procurement of contract by officer or 
Member of Congress) would be amended similarly, although this may be 
regarded as a bribery statute as well as a conflict-of-interest provision, 
Section 99 of title 5, which prohibits officers and employees in the 
executive branch from prosecuting in a representative capacity any claim 
against the United States which was pending in any of the executive depart- 
ments while they were so employed, would also be repealed. 

Since the proposed Act itself would provide a comprehensive set 
of rules for dealing with all conflict-of-interest situations in the executive 
branch, there would be no need for existing special exceptions to the 
conflict-of-interest statutes, and title III of the bill would repeal some 
of these. We do not know whether all such unnecessary statutes have in 
fact been enumerated in the bill. 

General Observations 

The present laws dealing with conflicts of interest have been 
enacted in response to particular problems at different times in our 
history. Asa result, these laws do not provide uniform treatment in 
accord with a basic and clearly stated legislative policy. They have 
been the subject of repeated criticism both within and without the Govern- 
ment. In 1958, report prepared by the staff of a subcommittee of the 
House Judiciary Committee stated: 


"In consequence, existing conflict-of-interest law 
comprises overlapping, inconsistent, and incomplete 
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provisions, which not only differ among themselves 
with respect to the classes of persons covered, but 
are also subject to numerous general and special 
exemptions. "' 2/ 

It would appear desirable to correct such deficiencies. 

In addition, recognition should be given to the increasingly large 
variety of matters which are passed upon by the Federal Government in 
the form of granting of licenses, certificates of convenience and necessity, 
approval of transportation routes, merger approvals, contract awards, 
tax rulings, and many ether decisional matters which do not take the form 
of monetary or proprietary claims againat the Government but which may 
be of similar value. In United States v. Bergson, 119 F. Supp. 459 
(D.D.C. 1954), the statutory language, ''claims against the United 
States'' in 18 U.S.C. 284, the criminal post-employment statute, was 
held to be limited to actions to recover rnoney or property from the United 
States. Shortly thereafter, the Department of Justice proposed legislation 


designed to broaden the scope of § 284 to include a wide range of modern 


governmental activities. 3/ However, Congress took no action. 


2/ Federal Conflict of Interest Legislation, Subcommittee No. 5, 


House of Representatives Committee on the Judiciary, 85th Cong., 2d 
Sess. (Comm. Primt 1958), p. 2; see also Wheeler, Restrictions on 


Activities of Personnel During and After Government Service, 6 Fed. 
B.J. 333, 353 (1945). 


3/ The recommendation was embodied in H. R. 10,000, 83rd Cong., 
2d Sess. (1954). 
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Finally, notice should be taken of the widely differing functions of 
persons classified as ''employees"' of the Federal Government. It may 
be appropriate for legislation in this area to treat differently those who 
are part-time employees, consultants, and advisers within the Federal 
Government, on the one hand, and those persons who are regularly em- 
ployed, onthe other. The proposed legislation creates a distinction 
between regular and intermittent Government employees, relaxing 
statutory inhibitions against the latter in order to encourage entry into 
government service on a part-time basis. Whether such a difference in 
tréatment, and the extent of the difference, is warranted, is properlya 
question of legislative policy for Congress. 

In the course of its two year study, the Committee interviewed 
and conferred with ''a large number of Government officials and former 
Government officials. '' 4, As a result of its study the Special Committee 
concluded that the present legal and administrative machinery for dealing 


with conflicts of interest was a deterrent to the recruitment and retention 


of executive and consultative talent. 5 The Department of Justice is 


4/ Press Release of Special Committee on the Federal Conflict of 
Interest Law of the Association of the Bar of the City of New York, 


February 22, 1960, p. 5. 


5/ Short Summary of Report, p. 3. 
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not in a position to evaluate the validity of this conclusion. However, 
our experience indicates that the present conflict of interestrstatutes 
and administrative machinery do operate to some extent as a factor in 
the reluctance on the part of non-career appointees and advisory com- 
mittee consultants to enter or remain in Government service. 

The proposed Executive Conflict of Interest Act represents a 
comprehensive and well-considered attempt to resolve problems of 
extreme complexity. Whether this approach should be adopted by 
Congress, is a question of legislative policy on which the Department 


of Justice expresses no opinion. 


58600 O—60—>pt. 2 23 
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REPORT ON CONFLICT OF INTERESTS PROBLEMS 
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The question of conflict of interests as it affects the 
British Civil Service officers and employees is controlled by several 
acts, regulations and an unwritten code of ethics and tradition, 


The controlling legislation is found in: 


1. Official Secrets Act, 1911 and 1920 (1 & 2 Geo. 5, c. 26; 
10 & ll Geo. 5; Ce 75) 


2. Prevention of Corruption Act, 1906 (6 Edw. 7, c.3k) 


The Official Secrets Acts provide that "If any person having 
in his possession or control any .. . article, note, document or 
information which relates to or is used in a prohibited place or 
armything in such a place, or which has been made or obtained in con- 
travention of this Act, or which has been entrusted in confidence to 
him by any person holding office under His Majesty or which he has 
obtained or which he has had access owing to his position as a person 
who holds or has held office under His Majesty, or as a person who 
holds or has held a contract made on behalf of His Majesty or as a 
person who is or has been employed under a person who holds or has 
held such an office or contract, - (a) communicates the . . . note, 
document, or information to any person, other than a person to whom 
he is authorised to communicate it, or a person to whom it is in the 
interest of the State his duty to communicate it, or, uses the infor- 
mation in his possession for the benefit of any foreign power or in | 
any manner prejudicial to the safety or interests of the State, ... 
shall be guilty of a misdemeanour." 


co 


The Prevention of Corruption Act stipulates that "any agent, 
la person serving under the Crown or under any corporation or any | 
municipal, borough or county, or district council or any board of 
guardians is an agent within the meaning of this Act} who corruptly 
accepts or obtains or agrees to accept or attempts to obtain from any 
person for himself or for any other person any gift, consideration as 
an inducement or reward for doing or forbearing to do, or having after 
the passing of this Act done or forborne to do, any act in relation to 
his principal's affairs or business, or for showing or forbearing to 
show favour or disfavour to any person in relation to his principal's 
affairs or business .. . shall be «guilty of a misdemeanour and shall 
be liable on conviction" to a term of imprisonment not exceeding two 
years. 
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The high standards and code of ethics of civil servants in 

England have probably contributed more to the maintenance of the 
splendid record of the British civil service than the deterrent effect 
of legislation designed to prevent corruption. The ideals of the 
service were well stated by a board of inquiry in its report on a case 
which arose in 1928. The inquiry was the result of the case of 
Ironmonger and Company v. Dyne heard by the King's Bench. It involved 
three officials of the Foreign Office who had been using their official 
knowledge in speculative transactions in foreign currency for the purpose 
of private profit. Although the board in its report concluded that none 
of the officers had used any of the official information for the purpose 
of their transactions, it was critical of the activities of the officers 
concerned, which were of a gambling nature and inconsistent with their 
obligations as civil servants. E. N. Gladden in his book Civil Service 
or Bureaucracy? (London, Staples Press ltd., 1956), page 1u5, discussing 

$s case says: 


This case clearly illustrates how necessary it 
is that civil servants should not merely avoid breaking 
the law or contravening the rules of their department, 
but should also refrain from conduct that merely 
raises suspicions incompatible with their official 
positions. This is indeed a high, standard in our 
erring world! 


The language of the report)/ absolving the officials in question 
and emphasizing the ideals of the British Civil Service is worth 
repeating: 


56. The first duty of a Civil Servant is to 
give his undivided allegiance to the State at all 
times and on all occasions when the State has a 
Claim upon his services. With his private activities 
the State is in genéral not concerned, so long as his 
conduct therein is not such as to bring discredit 
upon the Service of which he is a member. But to say 
that he is not to subordinate his duty to his private 
interests, nor to make use of his official position to 
further those interests, is to say no more than that he 
must behave with common honesty. The Service exacts 
from itself a higher standard, because it recognises 
that the State is entitled to demand that its servants 
shall not only be honest in fact, but beyond the 
reach of suspicion of dishonesty. It was laid down 





l. Report of the Board of Enquiry appointed by the Prime Minister to 
investigate certain Statements affecting Civil Servants. OGmd. 3037. 
london, H. M. S. 0, 1928 








840 FEDERAL CONFLICT OF INTEREST LEGISLATION 


by one of His Majesty's Judges in a case some few 
years ago that it was not merely of some importance 
but of fundamental importance that in a Court of 

Law justice should not only be done, but should 
manifestly and undoubtedly be seen to be done; which 
we take to mean that public confidence in the 
administration of justice would be shaken if the 
least suspicion, however ill-founded, were allowed 

to arise that the course of legal proceedings could 
in any way be influenced by improper motives. We 
apply without hesitation an analogous rule to other 
branches of the public servicc. A Civil Servant is 
not to subordinate his duty to his private interests; 
but neither is he to put himself in a position where 
his duty and his interests conflict. He is not to 
make use of his official position to further those 
interests; but neither is he so to order his private 
affairs as to allow the suspicion to arise that a 
trust has been abused or a confidence betrayed. These 
obligations are, we do not doubt, universally recognised 
throughout the whole of the Service; if it were other- 
wise, its public credit would be diminished and its 
usefulness to the State impaired. 


57. It follows that there are spheres of activity 
legitimately open to the ordinary citizen in which 
the Civil Servant can play no part, or only a limited 
part. He is not to indulge in a political or party 
controversy, lest by so doing he should appear no 
longer the disinterested adviser of Ministers or able 
impartially to execute their policy. He is bound to 
maintain a proper reticence in discussing public affairs 
and more particularly those with which his own 
Department is concerned. And lastly, his position 
clearly imposes upon him restrictions in matters of 
commerce and business from which the ordinary citizen 
is free. 


hegulations 


The abovementioned legislation has been implemented by 
regulations in the form of Orders in Council, Treasury orders and 
departmental regulations. As a rule, the British civil servant may 
engage in outside lawful business provided his personal waar is 
not required by it during official hours, 10 a.m. to 6 p.m.S/A 
Treasury Circular of April 27, 1925, recmmerieithat the following general 
principles be embodied in all departmental regulations: 








2. Order in Council, January 10, 1910, article 17. 
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1. No officer may at any time engage in any activity which 
yould in any way tend to impair his usefulness as a public servant, 


2. No officer may engage in any occupation or undertaking 
yhich might in any way conflict with the interest of his department or 
be inconsistent with his position as a public servant. 


3. It is the duty of any officer, who may have any doubt as 
to the propriety of undertaking any particular work to consult the head 
of his department, or the Establishment Officer. 


These rules are in force in all government departments. 
Gladden, op. cit. page 17 elaborates on these rules as follows: 


Outside business activities may give a civil 
servant an interest in contracts with government 
departments. Such participation is stringently 
regulated and an official is bound to disclose fully 
any interest of this type to the Head of his 
department, who has discretion to permit the trans- 
action. In this case steps will be taken to ensure 
that the officer concerned does not participate in 
the transaction on the department's behalf. Failing 
such authority no government contract may be let to 
an officer of the contracting department or to a 
partnership or company of which an officer of such 
a department is a partner or director. 


One of the circumstances considered likely to 
impair the efficiency of a public servant is serious 
pecuniary embarrassment. There are longstanding 
rules dealing with the bankruptcy and insolvency of 
civil servants. A civil servant becoming bankrupt 
or insolvent must report the fact immediately on 
pain of dismissal, to the Permanent Head of his 
department, to whom he is called upon to submit with 
the least possible delay a full statement of the 
position. The Head has discretion to decide whether 
disciplinary action is called for, dismissal being 
the penalty in cases of dishonesty or discreditable 
transactions. In the meantime, unless there is 
evidence of the latter, the officer concerned is 
allowed to continue in his post providing that his 
duties do not involve the handling of public moneys. 


58600 O—60—pt. 224 
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Gladden, op. cit., page 148, mentions one other problem bearing 
on the question of conflict of interest, namely, the acceptance by the 
civil servant of outside appointments. He says on this point: 


"The services of a public official may, by 
virtue of his inside knowledge and official con- 
tacts, be of special value to a business concern, 
which may make it worth his while to transfer his 
services to the new field of activities and, in 
view of the gap between the salaries of highly 
placed individuals in the official and non-official 
spheres, it is not difficult for the business concern 
to make a very favourable offer to the official whose 
services they want. There is, of course, nothing to 
prevent a civil servant resigning his post and taking 
up an outside appointment, although usually he will 
think twice of relinquishing his pension rights 
unless adequate compensation is offered. Many, 
however, do so every year. It is nevertheless, a 
grave fault for a high official to seek to use his 
official position to obtain preferment outside the 
Civil Service and any such action may lead to dismissal." 


Cases 


There have been very few cases in England which necessitated 
investigation of the conduct of civil servants.-<’ The investigation 
resulting from the Irommonger and Company v. Dyne case was mentioned 
above. Another incident arose in 1948 and concerned ten Ministers of 
the Crown and public servants. The tribunal, under the chairmanship 
of Sir Lynskey, Judge of the High Court of Justice, was appointed for 
the purpose of inquiring whether there was any justification for 
allegations that payments, rewards or other considerations have been 
sought, offered, promised, made or received ty or to Ministers of the 
Crown or other public servants in connection with licenses or permission 
required under any enactment, regulation or order or in connection with 
the withdrawal of any prosecution and, if so, under what circumstances 
the transaction took place and what persons were involved therein. 








3. There have been defections, however. The text writers on the British 
civil service, notably, Robson: The Civil Service (London, Hogarth Press, 


1956) and Stout: Public Service In Ureat Pritain (Chapel Hill, University 
of North Carolina Press, 1930), mention two cases of corruption in the 


civil service which resulted in dismissal. One was the Francs case which 
involved gambling in foreign exchange. The other was the case of Burgess 
and Maclean of the foreign service who were charged with drunkerress and 
perversion and discharged in absentia. 
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Gladden, op. cit., page 146, discussing the investigation 
says that: 


In ite reporti/ the Tribunal, although critical 
of the attitude of certain political officials, com- 
pletely exonerated the civil servants into whose 
activities they had been called upon to investigate. 


Finally, reference is made to two cases mentioned by Peter 
duSautoy: The Civil Service (London, Oxford University Press, 1957), 
page 53, illustrative of the high standard of the service. In neither 
case, was there, according to duSautay, evidence of any intention on 
the part of the official concerned, to violate established rules or 
penefit by their statements. He states that "A Minister who was a 
member of the Cabinet, once mentioned to a friend, quite innocently, 
that there was going to be a tax on a certain commodity; his friend 
started to buy large stocks while it was still cheap. When the news 
became public, the outcry was so great that the minister had to resign. 
Mr. Hugh Dalton, as Chancellor of the Exchequer in Britain, had to 
resign merely for mentioning a budget item to journalists just before 
announcing it to Parliament, even though little harm was done and no 
one profited by the disclosure." 





4. Great Britain. House of Commons. Sessional Papers, volume 18. 
Gd. 7616. London, H. M. S. 0., 1949. 
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CANADA 


The problem of conflict of interests is governed in Canadian 
law by the Civil Service Act, Revised Statutes of Canada, 1952, chapter 
48. This act provides in Section 51 and 52: 


Suspension 


(1) The head of a department, and in his absence 
the deputy head, or in respect of officers, clerks or 
employees employed in any remote district, and officer 
of the department authorized in that behalf by the head 
of the department, may 


(a) suspend from the performance of his duty 
any officer, clerk or employee guilty of mis- 
conduct or negligence in the performance of his 
duties, and 


(b) remove such suspension, 


but no person shall receive any salary or pay for the 
time or any part of the time during which he was under 
suspension unless the Commission is of opinion that 
the suspension was unjust or made in error or that the 
punishment inflicted was too severe. 


(2) All cases of suspension, with the reasons 
therefor, shall be reported in writing by the deputy 
head of the Commission. 


Dismissal 


Subject to section 3, nothing herein contained shall 
impair the power of the Governor in Council to remove 
or dismiss any deputy head, officer, clerk or employee, 
but no such deputy head, officer, clerk, or employee, 
whose appointment is of a permanent nature, shall be 
removed from office except by authority of the Governor 
in Council. 


In the limited time available for research, no cases have 
been found involving Dominion civil service employees with regard to 
the question of conflicts of interest. 


Prepared by: 

Walter H. Zeydel, Assistant Chief 
American-British Law Division 

Law Library 
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TIE CON"LICT OF INTEREST DOCTRINE 
UNDER AUSTRIAN LAW 
A law was enacted in Austria in 191 } rerulated in detai) 
all questions vertaining to civil servants. his law, tne Civil Service 
Aet (Dienstpragmatik) of January 25, 191L, Reichsgesetzblatt ir. 15, 





contained, among others, provisions concerning the general du 
civil servant, his right to seek outside employment, etc. Althovgh 
amended repeatedly, this law nevertheless has remained until today tre 
most imoortant source of law governing the conduct of federal em: loyees, 
The conflict of interest problem is dealt with in wu! ollowir provisions: 


Civil Service Act” 
* > * we 
General Duties 
Section 21 
he official (Beamte) ie recvired to *e faithful and obedient 
to the Austrian Republic and to observe with unswerving loyalty the 
constitutional and other laws. He shall devote himself to the service 


with all of his strength and zeal and shall voerform the duties of his 


office conscientiously, impartially and unselfisnly; he shall always 
have in mind the r lic interes and shal voi ar revent, in si ar 


as he is able, anything that could he detrimertal [to the pu>lic interest] 





Slated from Di ienstpragmatik esetz v 25- Janner 191k, x.G.Fl. 
‘ 4 . 4 wn > 2 as ae Och 
r. 15). . . 3rd ed., in the version as in force on September 1, 1956, 


y V. Hackl. Vienna, Osterr. Staatsdruckerei, 19 
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+ 


or that could interfere with the orderly administration. 
Outside Occupation 
Section 33 

(1) In addition te his office, an official may not pursue an 
occupation or accent a position inconsistent with the propriety or dignity 
of his office, nor one that would hinder him in the complete and precise 
discharge of his official duties, nor one that might cast upon him the 
suspicion of partiality in the performance of the official duties. 

(2) An official shall be prohibited from participating in 
the mancgement of a corporation or any other company organized for profit 
either es a member of the board of directors, or an administrative or 
guvervisory committee. 

(3) In exceptional cases the Administrative Central Office 
(Zentralstelle) may permit the gratuitous participation in the management 
of enterprises of that type vorovided this is in the immediate interest 
of the Federation. No such permission shall be required in the case of 
an enterprise which has es its exclusive purpose the furtherance of humani- 
tarian endeavors or the economic interests of public officials or their 
dependants. 

(uy Ever" tside occupation for profit must be reported to 


the agency where the official is emloyed. 





According to court decisions, under Section 33, Subs. 4, an official is 


ee 
obligated report every outside occupation for profit to his agency, which 
¢ , Se ~ > lara y 444 r ; . 5+ > 

nus is to be placed in a positi © cnecK and evaluate whether the official 


A 
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certain ontside activities of high executive officials and other elected 


| public functionaries. 


perience gpaineo curing the tirst few years of the voun; 
republic owe r j & net maries holdir nieh positions in 
public life use heir office to derive great financial gain for themselves. 


~ 


, , 


This led, in 1925,te the enactment of a law which placed certain res- 


trictions on the activities in private economy in which high-ranking 
| executive officers, such as ministers of state, members of the national 
assembly or Lar et, mayors < vertain cities, their deputies, and 


members of the civy cour l may engage. 
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REGULATION OF THE CONFLICT OF INTEREST PROBLEM IN 
SELECTED EUROPEAN COUNTRIES 


Western Germany is the only country in the Continental “uropean 
system for which was found an equivalent term for our "Conflict of Inieregt" 
doctrine. The term used is Interessenkollision. Its word root in Latin 
is familiar enough to make translation unnecessary and its meaning is 


close to that of our own term. 


The duties of the German federal official are regulated by the 

,/ 

: ¢ ~~ > - - al 
Law on Federal Officials, in the version of September 15, 1957. The 


basic duties of the federal officiel are saic to he miarized in the 


legal definition of the term. The cited Law states in Sec. 2, Par. 1.3 


Whoever stands in a relations of service and fidelity 
under public law to the ‘ederation, or to « Srporation, insti- 
tution, or foundation of public law which i irectly subject 


to the Federation, shall be considered a federal official. 
This relationship of service and fidelity obliges the official 
ahove all to "fulfill his duties impartially and with justice lex cit. 


‘rt. 52). In German tradition and case law it has been held to he the 





l. Bundesgesetzblatt I (1957) 1336. Extensively arnotated text in 
Alfred “ochalli, Bundesbeamtencesetz, Munich, Ueck, 1956. 


f 
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foremost duty of a federal official to avoid any overlapping or inter- 
mingling of his official activities with his privete interests, particularly 
2/ 
if suck interests in any way run counter to the public interest. 
Specifically, uncer ‘rt. 65 of the cited Law, the employee 
must obtain prior approval from his superior if he wishes to engage, for 
gain in some outside occupation, a trade activity, collaboration in a 
commercial enterprise or the exercise of a liberal profession. The same 
is true if he intends to join the management, auditing hoard, board of 
directors or other office of a corporation, cooperative, trust, and the 
like. The Law is so strict that such prior approval is needed even to 
become a puardian, curator, or an executor under a will. 
Approval may be withheld only if one must expect that the 


official's objectivity and imparti 


Pp 


lity, or any public interest will be 


adversely affected. A conflict of interest, according to case law, will 


be deemed to exist even if the official has in no way exploited the 





situation for nis ben-fit. He has committed an offense simly by culpably 
»/ 
ezposing himself to suct epicion. 
. 
he offense i rtner aggravate if the official has imself 
erest ii] né 1 ofricial 
Y + ** 7+ > 
4: » tf Ee Av 1 , A aI"un ey i i ° 
# Tbid., 
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T+ 


was not until 1927 that a uniform Federal Law on the 


6/ 
Service of Federal Officials was enacted. This distrust showed itself 
particularly in the provision of the said Law that, as a rule, the official 


may not be appointed to a term to exceed three years (although it may be 


renewed any number of times. Sections 6 and 57 of the Law). 


5 
his entire work potential t ffice. ie mus everything that will 
promote t! nterests of the Federation and desist from doing anything that 
would orejudice such interests ec. 22). On or off duty the official must, 


hy his deportment, show himself worthy of the esteem and confidence which 


his official position requires (Sec. . The official may not accept 
‘ ent I er a antare if these r ffered LY conne ti nN wit his 
ffi o: r ‘ 
tside rsvuit offi r ar c ‘ r y anv family 
member 1i n his household is tncomatible with any tenure of a federal 
ffi i i mizht vers fe the vil servant's official 


runcti 8 ec. i . Law men ms there 1ric ations’: exer ci Se 
a trace or « ra business by the f ials r ing tavern or 

etall tra r i erages Dy ar fenily mer 1 in the 

official's house L for lea tne fficial might e un ay tem tec tc 


6. Lawof June » 2927. ereinigte Sammlung der Sundesgesetze und 
5 . 7 . owe ky tA a 
erordnungen 1848-197. Vol. I, Bern, 1949, p. 489. Amendments 


traced down to January 1, 1959 concern only salary adjustments, and 
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in what 


cases 


the 


ubject to official 


>ircumstances 


e occupation is exercised for gain, or if the official wishes to 


accept a position on the board of directors of a commercial corporation 
(ibid.). j 
L/ | 
France 
France has detailed rules, established through custom, ses 
and recent legislation, to govern the behavior of federal officials. In 
general, the freedom of the federal official's private life is curtail 
in the interest of the public service. Recent rulings have held that 
his private life must te distinguished by dignity, and notorious mis- 
conduct, actions reflecting upon his honor, or certain other activities 
of the official himself or of his spouse may be prohibited under threat 
8/ 
f penalty. 
he official's freedom en age in commerci strial 
activities, and his right to work on the outside, se rat everely 
restricted. Ordinance No. 59-244 of ‘ebruary u, 19 he al Status 
. he research for the sources of this portion of thm present study was 
Jone by Dr. nas Krivickas, a member of the st ie ropear 
Law 1vision. 
° evoertoire de droit ; lic et administratif, Vol. ll, Paris, ~alloz, 
<2. Te. 
AF °F%9 Me 4h 8 
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of Officials specified in Arts. & and 54 the restrictions which the 
official must suffer in the interest of his position. hus no officie? 
may engage professionally in any private gainful occupation of whatever 
nature, and exceptions to this rule are made only in limited cases. If 
an official's spouse pursues such gainful activities, notice of this fact 
nust be given to the service to which he belongs whereupon that service 
may take measures to safeguard its interests. 


Moreover, every official, whatever his position, is prohibited 


from havine, personally or through intermediaries, interest of a 
nature to compromise his independence in an enterprise over which his 
service or edministretion has any s\mervision, or with which it has any 


relations. 

A person who has retired from the service may be prohibitec from 
exercising certain private activities for var sing lengths of time. Viola- 
tions of pertinent rules may lead to a reduction or utter cancellation of 
the pension to which the former employee is entitled. 

Prepared by 

sdmund C. Jann, Assistant Chief 
turopean Law Division 

Law Library, Library of Congress 


Washington, U.C. 
March 10, 1960 


ee 


9. As published in Code administratif (Petits codes Dalloz), 6th ed. 
— a ee a 
Paris, Dalloz, 190, p. 96. 





